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Mr. HOBSON submitted the following
conference report and statement on the
bill (H.R. 2491) to provide for reconcili-
ation pursuant to section 105 of the
concurrent resolution on the budget for
fiscal year 1996:

CONFERENCE REPORT (H. REPT. NoO. 104-347)

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
2491), to provide for reconciliation pursuant
to section 105 of the concurrent resolution on
the budget for fiscal year 1996, having met,
after full and free conference, have agreed to
recommend and do recommend to their re-
spective Houses as follows:

That the House recede from its disagree-
ment to the amendment of the Senate and
agree to the same with an amendment as fol-
lows:

In lieu of the matter proposed to be in-
serted by the Senate amendment, insert the
following:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Balanced Budg-
et Act of 1995”".

SEC. 2. TABLE OF TITLES.
This Act is organized into titles as follows:
Title I—Agriculture and Related Provisions
Title I11—Banking, Housing, and Related Provi-
sions

Title 111—Communication and Spectrum Alloca-
tion Provisions

Title IV—Education and Related Provisions

Title V—Energy and Natural Resources Provi-
sions

Title VI—Federal Retirement and Related Provi-
sions

Title VII—Medicaid

Title VIII—Medicare

Title IX—Transportation and Related Provi-
sions

Title X—Veterans and Related Provisions

Title XI—Revenues

Title Xll—Teaching hospitals and graduate
medical education; asset sales;
welfare; and other provisions

TITLE I—AGRICULTURE AND RELATED

PROVISIONS

SEC. 1001. SHORT TITLE; TABLE OF CONTENTS.
(@) SHORT TITLE.—This title may be cited as
the ““Agricultural Reconciliation Act of 1995”".

(b) TABLE OF CONTENTS.—The table of con-
tents of this title is as follows:

Sec. 1001. Short title; table of contents.

Subtitle A—Agricultural Market Transition
Program

Short title.

Definitions.

Production flexibility contracts.

Nonrecourse marketing assistance
loans and loan deficiency pay-
ments.

Payment limitations.

Peanut program.

Sugar program.

Administration.

Elimination of permanent price sup-
port authority.

Effect of amendments.

Subtitle B—Conservation
Sec. 1201. Conservation.
Subtitle C—Agricultural Promotion and Export
Programs
Market promotion program.
Export enhancement program.

Subtitle D—Miscellaneous

Crop insurance.

Collection and use of agricultural
quarantine and inspection fees.
Commodity Credit Corporation inter-

est rate.

Subtitle A—Agricultural Market Transition
Program
SEC. 1101. SHORT TITLE.

This subtitle may be cited as the ““‘Agricultural
Market Transition Act”.

SEC. 1102. DEFINITIONS.

In this subtitle:

(1) CONSIDERED PLANTED.—The term ‘‘consid-
ered planted’” means acreage that is considered
planted under title V of the Agricultural Act of
1949 (7 U.S.C. 1461 et seq.) (as in effect prior to
the amendment made by section 1109(b)(2)).

(2) CONTRACT.—The term ‘“‘contract’” means a
production flexibility contract entered into
under section 1103.

(3) CONTRACT ACREAGE.—The term ‘‘contract
acreage’” means 1 or more crop acreage bases es-
tablished for contract commodities under title V
of the Agricultural Act of 1949 (as in effect prior
to the amendment made by section 1109(b)(2)). If
a crop acreage base was not enrolled in an an-
nual program for the 1995 crop in order to in-
crease crop acreage base, the contract acreage
for the 1996 crop shall reflect the increased base
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acreage that would have been established under
title V of the Act (as so in effect).

(4) CONTRACT COMMODITY.—The term ‘con-
tract commodity’ means wheat, corn, grain sor-
ghum, barley, oats, upland cotton, and rice.

(5) CONTRACT PAYMENT.—The term ‘‘contract
payment’’ means a payment made under section
1103 pursuant to a contract.

(6) FARM PROGRAM PAYMENT YIELD.—The term
“farm program payment yield’” means the farm
program payment yield established for the 1995
crop of a contract commodity under title V of
the Agricultural Act of 1949 (as in effect prior to
the amendment made by section 1109(b)(2)).

(7) LoAN coMMODITY.—The term ‘loan com-
modity’ means each contract commodity, extra
long staple cotton, and oilseeds.

(8) OILSEED.—The term ‘‘oilseed’”” means a
crop of soybeans, sunflower seed, rapeseed,
canola, safflower, flaxseed, mustard seed, or, if
designated by the Secretary, other oilseeds.

(9) PROGRAM.—The term ‘‘program’ means
the agricultural market transition program es-
tablished under this subtitle.

(10) SECRETARY.—The term ‘‘Secretary’” means
the Secretary of Agriculture.

SEC. 1103. PRODUCTION FLEXIBILITY CON-
TRACTS.

(a) CONTRACTS AUTHORIZED.—

(1) OFFER AND TERMS.—Beginning as soon as
practicable after the date of the enactment of
this subtitle, the Secretary shall offer to enter
into a contract with an eligible owner or opera-
tor described in paragraph (2) on a farm con-
taining eligible farmland. Under the terms of a
contract, the owner or operator shall agree, in
exchange for annual contract payments, to com-
ply with—

(A) the conservation plan for the farm pre-
pared in accordance with section 1212 of the
Food Security Act of 1985 (16 U.S.C. 3812);

(B) wetland protection requirements applica-
ble to the farm under subtitle C of title XII of
the Act (16 U.S.C. 3821 et seq.); and

(C) the planting flexibility requirements of
subsection (j).

(2) ELIGIBLE OWNERS AND OPERATORS DE-
SCRIBED.—The following persons shall be con-
sidered to be an owner or operator eligible to
enter into a contract:

(A) An owner of eligible farmland who as-
sumes all of the risk of producing a crop.

(B) An owner of eligible farmland who shares
in the risk of producing a crop.

(C) An operator of eligible farmland with a
share-rent lease of the eligible farmland, regard-
less of the length of the lease, if the owner en-
ters into the same contract.
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(D) An operator of eligible farmland who cash
rents the eligible farmland under a lease expir-
ing on or after September 30, 2002, in which case
the consent of the owner is not required.

(E) An operator of eligible farmland who cash
rents the eligible farmland under a lease expir-
ing before September 30, 2002, if the owner con-
sents to the contract.

(F) An owner of eligible farmland who cash
rents the eligible farmland and the lease term
expires before September 30, 2002, but only if the
actual operator of the farm declines to enter
into a contract. In the case of an owner covered
by this subparagraph, contract payments shall
not begin under a contract until the fiscal year
following the fiscal year in which the lease held
by the nonparticipating operator expires.

(G) An owner or operator described in a pre-
ceding subparagraph regardless of whether the
owner or operator purchased catastrophic risk
protection for a fall-planted 1996 crop under sec-
tion 508(b) of the Federal Crop Insurance Act (7
U.S.C. 1508(b)).

(3) TENANTS AND SHARECROPPERS.—In carry-
ing out this section, the Secretary shall provide
adequate safeguards to protect the interests of
operators who are tenants and sharecroppers.

(b) ELEMENTS.—

(1) TIME FOR CONTRACTING.—

(A) DEADLINE.—Except as provided in sub-
paragraph (B), the Secretary may not enter into
a contract after April 15, 1996.

(B) CONSERVATION RESERVE LANDS.—

(i) IN GENERAL.—ALt the beginning of each fis-
cal year, the Secretary shall allow an eligible
owner or operator on a farm covered by a con-
servation reserve contract entered into under
section 1231 of the Food Security Act of 1985 (16
U.S.C. 3831) that terminates after the date speci-
fied in subparagraph (A) to enter into or expand
a production flexibility contract to cover the
contract acreage of the farm that was subject to
the former conservation reserve contract.

(ii) AMOUNT.—Contract payments made for
contract acreage under this subparagraph shall
be made at the rate and amount applicable to
the annual contract payment level for the appli-
cable crop.

(2) DURATION OF CONTRACT.—

(A) BEGINNING DATE.—A contract shall begin
with—

(i) the 1996 crop of a contract commodity; or

(ii) in the case of acreage that was subject to
a conservation reserve contract described in
paragraph (1)(B), the date the production flexi-
bility contract was entered into or expanded to
cover the acreage.

(B) ENDING DATE.—A contract shall extend
through the 2002 crop.

(3) ESTIMATION OF CONTRACT PAYMENTS.—At
the time the Secretary enters into a contract, the
Secretary shall provide an estimate of the mini-
mum contract payments anticipated to be made
during at least the first fiscal year for which
contract payments will be made.

(c) ELIGIBLE FARMLAND DESCRIBED.—Land
shall be considered to be farmland eligible for
coverage under a contract only if the land has
contract acreage attributable to the land and—

(1) for at least 1 of the 1991 through 1995
crops, at least a portion of the land was enrolled
in the acreage reduction program authorized for
a crop of a contract commodity under section
101B, 103B, 105B, or 107B of the Agricultural
Act of 1949 (as in effect prior to the amendment
made by section 1109(b)(2)) or was considered
planted;

(2) was subject to a conservation reserve con-
tract under section 1231 of the Food Security
Act of 1985 (16 U.S.C. 3831) whose term expired,
or was voluntarily terminated, on or after Janu-
ary 1, 1995; or

(3) is released from coverage under a con-
servation reserve contract by the Secretary dur-
ing the period beginning on January 1, 1995,
and ending on the date specified in subsection
O)(D)(A).

(d) TIME FOR PAYMENT.—
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(1) IN GENERAL.—AN annual contract payment
shall be made not later than September 30 of
each of fiscal years 1996 through 2002.

(2) ADVANCE PAYMENTS.—

(A) FISCAL YEAR 1996.—At the option of the
owner or operator, 50 percent of the contract
payment for fiscal year 1996 shall be made not
later than 60 days after the date on which the
owner or operator enters into a contract.

(B) SUBSEQUENT FISCAL YEARS.—At the option
of the owner or operator for fiscal year 1997 and
each subsequent fiscal year, 50 percent of the
annual contract payment shall be made on De-
cember 15.

(e) AMOUNTS AVAILABLE FOR CONTRACT PAY-
MENTS FOR EACH FISCAL YEAR.—

(1) IN GENERAL.—The Secretary shall expend
on a fiscal year basis the following amounts to
satisfy the obligations of the Secretary under all
contracts:

(A) For fiscal year 1996, $5,570,000,000.

(B) For fiscal year 1997, $5,385,000,000.

(C) For fiscal year 1998, $5,800,000,000.

(D) For fiscal year 1999, $5,603,000,000.

(E) For fiscal year 2000, $5,130,000,000.

(F) For fiscal year 2001, $4,130,000,000.

(G) For fiscal year 2002, $4,008,000,000.

(2) ALLOCATION.—The amount made available
for a fiscal year under paragraph (1) shall be al-
located as follows:

(A) For wheat, 26.26 percent.

(B) For corn, 46.22 percent.

(C) For grain sorghum, 5.11 percent.

(D) For barley, 2.16 percent.

(E) For oats, 0.15 percent.

(F) For upland cotton, 11.63 percent.

(G) For rice, 8.47 percent.

(3) ADJUSTMENT.—The Secretary shall adjust
the amounts allocated for each contract com-
modity under paragraph (2) for a particular fis-
cal year by—

(A) subtracting an amount equal to the
amount, if any, necessary to satisfy payment re-
quirements under sections 101B, 103B, 105B, and
107B of the Agricultural Act of 1949 (as in effect
prior to the amendment made by section
1109(b)(2)) for the 1994 and 1995 crops of the
commodity;

(B) adding an amount equal to the sum of all
producer repayments of deficiency payments re-
ceived under section 114(a)(2) of the Act (as so
in effect) for the commodity;

(C) adding an amount equal to the sum of all
contract payments withheld by the Secretary, at
the request of producers, during the preceding
fiscal year as an offset against producer repay-
ments of deficiency payments otherwise required
under section 114(a)(2) of the Act (as so in ef-
fect) for the commodity; and

(D) adding an amount equal to the sum of all
refunds of contract payments received during
the preceding fiscal year under subsection (h)
for the commodity.

(f) DETERMINATION OF
MENTS.—

(1) INDIVIDUAL PAYMENT QUANTITY OF CON-
TRACT COMMODITIES.—For each contract, the
payment quantity of a contract commodity for
each fiscal year shall be equal to the product
of—

(A) 85 percent of the contract acreage; and

(B) the farm program payment yield.

(2) ANNUAL PAYMENT QUANTITY OF CONTRACT
COMMODITIES.—The payment quantity of each
contract commodity covered by all contracts for
each fiscal year shall equal the sum of the
amounts calculated under paragraph (1) for
each individual contract.

(3) ANNUAL PAYMENT RATE.—The payment
rate for a contract commodity for each fiscal
year shall be equal to—

(A) the amount made available under sub-
section (e) for the contract commodity for the
fiscal year; divided by

(B) the amount determined under paragraph
(2) for the fiscal year.

(4) ANNUAL PAYMENT AMOUNT.—The amount
to be paid under a contract in effect for each

CONTRACT PAY-

November 15, 1995

fiscal year with respect to a contract commodity
shall be equal to the product of—

(A) the payment quantity determined under
paragraph (1) with respect to the contract; and

(B) the payment rate in effect under para-
graph (3).

(5) ASSIGNMENT OF CONTRACT PAYMENTS.—The
provisions of section 8(g) of the Soil Conserva-
tion and Domestic Allotment Act (16 U.S.C.
590h(g)) (relating to assignment of payments)
shall apply to contract payments under this
subsection. The owner or operator making the
assignment, or the assignee, shall provide the
Secretary with notice, in such manner as the
Secretary may require in the contract, of any
assignment made under this paragraph.

(6) SHARING OF CONTRACT PAYMENTS.—The
Secretary shall provide for the sharing of con-
tract payments among the owners and operators
subject to the contract on a fair and equitable
basis.

(g) PAYMENT LIMITATION.—The total amount
of contract payments made to a person under a
contract during any fiscal year may not exceed
the payment limitations established under sec-
tion 1105.

(h) EFFECT OF VIOLATION.—

(1) TERMINATION OF CONTRACT.—Except as
provided in paragraph (2), if an owner or opera-
tor subject to a contract violates the conserva-
tion plan for the farm containing eligible farm-
land under the contract, wetland protection re-
quirements applicable to the farm, or the plant-
ing flexibility requirements of subsection (j), the
Secretary shall terminate the contract with re-
spect to the owner or operator. On the termi-
nation, the owner or operator shall forfeit all
rights to receive future contract payments and
shall refund to the Secretary all contract pay-
ments received by the owner or operator during
the period of the violation, together with inter-
est on the contract payments as determined by
the Secretary.

(2) REFUND OR ADJUSTMENT.—If the Secretary
determines that a violation does not warrant
termination of the contract under paragraph
(1), the Secretary may require the owner or op-
erator subject to the contract—

(A) to refund to the Secretary that part of the
contract payments received by the owner or op-
erator during the period of the violation, to-
gether with interest on the contract payments as
determined by the Secretary; or

(B) to accept a reduction in the amount of fu-
ture contract payments that is proportionate to
the severity of the violation, as determined by
the Secretary.

(3) FORECLOSURE.—AN owner or operator sub-
ject to a contract may not be required to make
repayments to the Secretary of amounts received
under the contract if the contract acreage has
been foreclosed on and the Secretary determines
that forgiving the repayments is appropriate in
order to provide fair and equitable treatment.
This paragraph shall not void the responsibil-
ities of such an owner or operator under the
contract if the owner or operator continues or
resumes operation, or control, of the contract
acreage. On the resumption of operation or con-
trol over the contract acreage by the owner or
operator, the provisions of the contract in effect
on the date of the foreclosure shall apply.

(4) REVIEW.—A determination of the Secretary
under this subsection shall be considered to be
an adverse decision for purposes of the avail-
ability of administrative review of the deter-
mination.

(i) TRANSFER OF INTEREST IN LANDS SUBJECT
TO CONTRACT.—

(1) EFFECT OF TRANSFER.—EXxcept as provided
in paragraph (2), the transfer by an owner or
operator subject to a contract of the right and
interest of the owner or operator in the contract
acreage shall result in the termination of the
contract with respect to the acreage, effective on
the date of the transfer, unless the transferee of
the acreage agrees with the Secretary to assume
all obligations of the contract. At the request of
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the transferee, the Secretary may modify the
contract if the modifications are consistent with
the objectives of this section as determined by
the Secretary.

(2) EXCEPTION.—If an owner or operator who
is entitled to a contract payment dies, becomes
incompetent, or is otherwise unable to receive
the contract payment, the Secretary shall make
the payment, in accordance with regulations
prescribed by the Secretary.

(j) PLANTING FLEXIBILITY.—

(1) PERMITTED CROPS.—Subject to paragraph
(2)(A), any commodity or crop may be planted
on contract acreage.

(2) LIMITATIONS.—

(A) IN GENERAL.—Except as provided in sub-
paragraph (B), the planting of any fruit or veg-
etable, and unlimited haying and grazing, shall
be permitted on not more than 15 percent of the
contract acreage.

(B) EXCEPTION.—Subparagraph (A) shall not
apply to the planting of contract commodities,
lentils, mung beans, and dry peas on contract
acreage.

(3) ALFALFA.—The planting of alfalfa on con-
tract acreage is unlimited, except that the quan-
tity of acreage on which the contract payment
of the owner or operator would otherwise be
based shall be reduced for each acre planted to
alfalfa in excess of the limitation in effect under
paragraph (2)(A) for the contract.

(4) HAYING AND GRAZING.—Subject to para-
graphs (2) and (3), haying and grazing of con-
tract acreage shall be permitted, except during
any consecutive 5-month period that is estab-
lished by the State committee established under
section 8(b) of the Soil Conservation and Domes-
tic Allotment Act (16 U.S.C. 590h(b)) for a State.
The 5-month period shall be established during
the period beginning April 1, and ending Octo-
ber 31, of a year. In the case of a natural disas-
ter, the Secretary may permit unlimited haying
and grazing on the contract acreage.

SEC. 1104. NONRECOURSE MARKETING ASSIST-
ANCE LOANS AND LOAN DEFICIENCY
PAYMENTS.

(a) AVAILABILITY OF NONRECOURSE LOANS.—

(1) AvAILABILITY.—For each of the 1996
through 2002 crops of each loan commodity, the
Secretary shall make available to producers on
a farm nonrecourse marketing assistance loans
for loan commodities produced on the farm. The
loans shall be made under terms and conditions
that are prescribed by the Secretary and at the
loan rate established under subsection (b) for
the loan commodity.

(2) ELIGIBLE PRODUCTION.—The following pro-
duction shall be eligible for a marketing assist-
ance loan under this section:

(A) In the case of a marketing assistance loan
for a contract commodity, any production by a
producer who has entered into a production
flexibility contract.

(B) In the case of a marketing assistance loan
for extra long staple cotton and oilseeds, any
production.

(b) LOAN RATES.—

(1) WHEAT.—

(A) LOAN RATE.—Subject to subparagraph (B),
the loan rate for a marketing assistance loan for
wheat shall be—

(i) not less than 85 percent of the simple aver-
age price received by producers of wheat, as de-
termined by the Secretary, during the marketing
years for the immediately preceding 5 crops of
wheat, excluding the year in which the average
price was the highest and the year in which the
average price was the lowest in the period; but

(ii) not more than $2.58 per bushel.

(B) STOCKS TO USE RATIO ADJUSTMENT.—If the
Secretary estimates for any marketing year that
the ratio of ending stocks of wheat to total use
for the marketing year will be—

(i) equal to or greater than 30 percent, the
Secretary may reduce the loan rate for wheat
for the corresponding crop by an amount not to
exceed 10 percent in any year;

(ii) less than 30 percent but not less than 15
percent, the Secretary may reduce the loan rate
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for wheat for the corresponding crop by an
amount not to exceed 5 percent in any year; or

(iii) less than 15 percent, the Secretary may
not reduce the loan rate for wheat for the cor-
responding crop.

(C) NO EFFECT ON FUTURE YEARS.—AnNYy reduc-
tion in the loan rate for wheat under subpara-
graph (B) shall not be considered in determining
the loan rate for wheat for subsequent years.

(2) FEED GRAINS.—

(A) LOAN RATE FOR CORN.—Subject to sub-
paragraph (B), the loan rate for a marketing as-
sistance loan for corn shall be—

(i) not less than 85 percent of the simple aver-
age price received by producers of corn, as de-
termined by the Secretary, during the marketing
years for the immediately preceding 5 crops of
corn, excluding the year in which the average
price was the highest and the year in which the
average price was the lowest in the period; but

(ii) not more than $1.89 per bushel.

(B) STOCKS TO USE RATIO ADJUSTMENT.—If the
Secretary estimates for any marketing year that
the ratio of ending stocks of corn to total use for
the marketing year will be—

(i) equal to or greater than 25 percent, the
Secretary may reduce the loan rate for corn for
the corresponding crop by an amount not to ex-
ceed 10 percent in any year;

(ii) less than 25 percent but not less than 12.5
percent, the Secretary may reduce the loan rate
for corn for the corresponding crop by an
amount not to exceed 5 percent in any year; or

(iii) less than 12.5 percent the Secretary may
not reduce the loan rate for corn for the cor-
responding crop.

(C) NO EFFECT ON FUTURE YEARS.—AnNYy reduc-
tion in the loan rate for corn under subpara-
graph (B) shall not be considered in determining
the loan rate for corn for subsequent years.

(D) OTHER FEED GRAINS.—The loan rate for a
marketing assistance loan for grain sorghum,
barley, and oats, respectively, shall be estab-
lished at such level as the Secretary determines
is fair and reasonable in relation to the rate
that loans are made available for corn, taking
into consideration the feeding value of the com-
modity in relation to corn.

(3) UPLAND COTTON.—

(A) LOAN RATE.—Subject to subparagraph (B),
the loan rate for a marketing assistance loan for
upland cotton shall be established by the Sec-
retary at such loan rate, per pound, as will re-
flect for the base quality of upland cotton, as
determined by the Secretary, at average loca-
tions in the United States a rate that is not less
than the smaller of—

(i) 85 percent of the average price (weighted
by market and month) of the base quality of cot-
ton as quoted in the designated United States
spot markets during 3 years of the 5-year period
ending July 31 in the year in which the loan
rate is announced, excluding the year in which
the average price was the highest and the year
in which the average price was the lowest in the
period; or

(ii) 90 percent of the average, for the 15-week
period beginning July 1 of the year in which the
loan rate is announced, of the 5 lowest-priced
growths of the growths quoted for Middling
1%s2-inch cotton C.1.F. Northern Europe (ad-
justed downward by the average difference dur-
ing the period April 15 through October 15 of the
year in which the loan is announced between
the average Northern European price quotation
of such quality of cotton and the market
quotations in the designated United States spot
markets for the base quality of upland cotton),
as determined by the Secretary.

(B) LIMITATIONS.—The loan rate for a market-
ing assistance loan for upland cotton shall not
be less than $0.50 per pound or more than
$0.5192 per pound.

(4) EXTRA LONG STAPLE COTTON.—The loan
rate for a marketing assistance loan for extra
long staple cotton shall be—

(A) not less than 85 percent of the simple aver-
age price received by producers of extra long
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staple cotton, as determined by the Secretary,
during 3 years of the 5 previous marketing
years, excluding the year in which the average
price was the highest and the year in which the
average price was the lowest in the period; but

(B) not more than $0.7965 per pound.

(5) RICE.—The loan rate for a marketing as-
sistance loan for rice shall be $6.50 per hundred-
weight.

(6) OILSEEDS.—

(A) SoYBEANS.—The loan rate for a marketing
assistance loan for soybeans shall be $4.92 per
bushel.

(B) SUNFLOWER SEED, CANOLA, RAPESEED, SAF-
FLOWER, MUSTARD SEED, AND FLAXSEED.—The
loan rates for a marketing assistance loan for
sunflower seed, canola, rapeseed, safflower,
mustard seed, and flaxseed, individually, shall
be $0.087 per pound.

(C) OTHER OILSEEDS.—The loan rates for a
marketing assistance loan for other oilseeds
shall be established at such level as the Sec-
retary determines is fair and reasonable in rela-
tion to the loan rate available for soybeans, ex-
cept in no event shall the rate for the oilseeds
(other than cottonseed) be less than the rate es-
tablished for soybeans on a per-pound basis for
the same crop.

(c) TERM OF LOAN.—In the case of each loan
commodity (other than upland cotton or extra
long staple cotton), a marketing assistance loan
under subsection (a) shall have a term of 9
months beginning on the first day of the first
month after the month in which the loan is
made. A marketing assistance loan for upland
cotton or extra long staple cotton shall have a
term of 10 months. The Secretary may not ex-
tend the term of a marketing assistance loan for
any loan commodity.

(d) REPAYMENT.—

(1) REPAYMENT RATES GENERALLY.—The Sec-
retary shall permit producers to repay a market-
ing assistance loan under subsection (a) for a
loan commodity (other than extra long staple
cotton) at a level that is the lesser of—

(A) the loan rate established for the commod-
ity under subsection (b); or

(B) the prevailing world market price for the
commodity (adjusted to United States quality
and location), as determined by the Secretary.

(2) REPAYMENT RATES FOR EXTRA LONG STAPLE
COTTON.—Repayment of a marketing assistance
loan for extra long staple cotton shall be at the
loan rate established for the commodity under
subsection (b).

(3) PREVAILING WORLD MARKET PRICE.—For
purposes of paragraph (1)(B) and subsection (f),
the Secretary shall prescribe by regulation—

(A) a formula to determine the prevailing
world market price for each loan commodity, ad-
justed to United States quality and location;
and

(B) a mechanism by which the Secretary shall
announce periodically the prevailing world mar-
ket price for each loan commodity.

(4) ADJUSTMENT OF PREVAILING WORLD MAR-
KET PRICE FOR UPLAND COTTON.—

(A) IN GENERAL.—During the period ending
July 31, 2003, the prevailing world market price
for upland cotton (adjusted to United States
quality and location) established under para-
graph (3) shall be further adjusted if—

(i) the adjusted prevailing world market price
is less than 115 percent of the loan rate for up-
land cotton established under subsection (b), as
determined by the Secretary; and

(ii) the Friday through Thursday average
price quotation for the lowest-priced United
States growth as quoted for Middling (M) 1%2-
inch cotton delivered C.1.F. Northern Europe is
greater than the Friday through Thursday aver-
age price of the 5 lowest-priced growths of up-
land cotton, as quoted for Middling (M) 1%s2-
inch cotton, delivered C.I.F. Northern Europe
(referred to in this subsection as the ‘““Northern
Europe price”’).

(B) FURTHER ADJUSTMENT.—Except as pro-
vided in subparagraph (C), the adjusted prevail-
ing world market price for upland cotton shall



H 12512

be further adjusted on the basis of some or all
of the following data, as available:

(i) The United States share of world exports.

(i) The current level of cotton export sales
and cotton export shipments.

(iii) Other data determined by the Secretary to
be relevant in establishing an accurate prevail-
ing world market price for upland cotton (ad-
justed to United States quality and location).

(C) LIMITATION ON FURTHER ADJUSTMENT.—
The adjustment under subparagraph (B) may
not exceed the difference between—

(i) the Friday through Thursday average price
for the lowest-priced United States growth as
quoted for Middling 1%s2-inch cotton delivered
C.1.F. Northern Europe; and

(ii) the Northern Europe price.

(e) LOAN DEFICIENCY PAYMENTS.—

(1) AVAILABILITY.—Except as provided in
paragraph (4), the Secretary may make loan de-
ficiency payments available to producers who,
although eligible to obtain a marketing assist-
ance loan under subsection (a) with respect to a
loan commodity, agree to forgo obtaining the
loan for the commodity in return for payments
under this subsection.

(2) COMPUTATION.—A loan deficiency payment
under this subsection shall be computed by mul-
tiplying—

(A) the loan payment rate determined under
paragraph (3) for the loan commodity; by

(B) the quantity of the loan commodity that
the producers on a farm are eligible to place
under loan but for which the producers forgo
obtaining the loan in return for payments under
this subsection.

(3) LOAN PAYMENT RATE.—For purposes of this
subsection, the loan payment rate shall be the
amount by which—

(A) the loan rate established under subsection
(b) for the loan commodity; exceeds

(B) the rate at which a loan for the commod-
ity may be repaid under subsection (d).

(4) EXCEPTION FOR EXTRA LONG STAPLE COT-
TON.—This subsection shall not apply with re-
spect to extra long staple cotton.

(f) SPECIAL MARKETING LOAN PROVISIONS FOR
UPLAND COTTON.—

(1) FIRST HANDLER
CATES.—

(A) IN GENERAL.—During the period ending on
July 31, 2003, if the repayment rates provided in
subsection (d) for upland cotton or the avail-
ability of loan deficiency payments for upland
cotton under subsection (e) fails to make United
States upland cotton fully competitive in world
markets and the prevailing world market price
of upland cotton (adjusted to United States
quality and location) is below the current loan
repayment rate for upland cotton, to make Unit-
ed States upland cotton competitive in world
markets and to maintain and expand domestic
consumption and exports of upland cotton pro-
duced in the United States, the Secretary shall
provide for the issuance of marketing certifi-
cates or cash payments in accordance with this
paragraph.

(B) PAYMENTS.—The Commodity Credit Cor-
poration, under such regulations as the Sec-
retary may prescribe, shall make payments,
through the issuance of marketing certificates or
cash payments, to first handlers of upland cot-
ton (persons regularly engaged in buying or sell-
ing upland cotton) who have entered into an
agreement with the Commodity Credit Corpora-
tion to participate in the program established
under this paragraph. The payments shall be
made in such amounts and subject to such terms
and conditions as the Secretary determines will
make upland cotton produced in the United
States available at competitive prices, consistent
with the purposes of this paragraph.

(C) VALUE.—The value of each certificate or
cash payment issued under subparagraph (B)
shall be based on the difference between—

(i) the loan repayment rate for upland cotton;
and

(ii) the prevailing world market price of up-
land cotton (adjusted to United States quality
and location), as determined by the Secretary.

MARKETING CERTIFI-
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(D) REDEMPTION, MARKETING, OR EXCHANGE.—
The Commodity Credit Corporation, under regu-
lations prescribed by the Secretary, may assist
any person receiving marketing certificates
under this paragraph in the redemption of cer-
tificates for cash, or marketing or exchange of
the certificates for agricultural commodities or
products owned by the Commodity Credit Cor-
poration, at such times, in such manner, and at
such price levels as the Secretary determines will
best effectuate the purposes of the program es-
tablished under this paragraph. Any price re-
strictions that may otherwise apply to the dis-
position of agricultural commodities by the Com-
modity Credit Corporation shall not apply to the
redemption of certificates under this paragraph.

(E) DESIGNATION OF COMMODITIES AND PROD-
UCTS; CHARGES.—Insofar as practicable, the Sec-
retary shall permit owners of certificates to des-
ignate the commodities and products, including
storage sites, the owners would prefer to receive
in exchange for certificates. If any certificate is
not presented for redemption, marketing, or ex-
change within a reasonable number of days
after the issuance of the certificate (as deter-
mined by the Secretary), reasonable costs of
storage and other carrying charges, as deter-
mined by the Secretary, shall be deducted from
the value of the certificate for the period begin-
ning after the reasonable number of days and
ending with the date of the presentation of the
certificate to the Commodity Credit Corporation.

(F) DISPLACEMENT.—The Secretary shall take
such measures as may be necessary to prevent
the marketing or exchange of agricultural com-
modities and products for certificates under this
subsection from adversely affecting the income
of producers of the commodities or products.

(G) TRANSFERs.—Under regulations prescribed
by the Secretary, certificates issued to cotton
handlers under this paragraph may be trans-
ferred to other handlers and persons approved
by the Secretary.

(2) COTTON USER MARKETING CERTIFICATES.—

(A) ISSUANCE.—Subject to subparagraph (D),
during the period ending July 31, 2003, the Sec-
retary shall issue marketing certificates or cash
payments to domestic users and exporters for
documented purchases by domestic users and
sales for export by exporters made in the week
following a consecutive 4-week period in
which—

(i) the Friday through Thursday average price
quotation for the lowest-priced United States
growth, as quoted for Middling (M) 1%s2-inch
cotton, delivered C.1.F. Northern Europe exceeds
the Northern Europe price by more than 1.25
cents per pound; and

(ii) the prevailing world market price for up-
land cotton (adjusted to United States quality
and location) does not exceed 130 percent of the
loan rate for upland cotton established under
subsection (b).

(B) VALUE OF CERTIFICATES OR PAYMENTS.—
The value of the marketing certificates or cash
payments shall be based on the amount of the
difference (reduced by 1.25 cents per pound) in
the prices during the 4th week of the consecu-
tive 4-week period multiplied by the quantity of
upland cotton included in the documented sales.

(C) ADMINISTRATION.—Subparagraphs (D)
through (G) of paragraph (1) shall apply to
marketing certificates issued under this para-
graph. Any such certificates may be transferred
to other persons in accordance with regulations
issued by the Secretary.

(D) EXCEPTION.—The Secretary shall not issue
marketing certificates or cash payments under
subparagraph (A) if, for the immediately preced-
ing consecutive 10-week period, the Friday
through Thursday average price quotation for
the lowest priced United States growth, as
quoted for Middling (M) 1%s2-inch cotton, deliv-
ered C.I.F. Northern Europe, adjusted for the
value of any certificate issued under this para-
graph, exceeds the Northern Europe price by
more than 1.25 cents per pound.

(E) LIMITATION ON EXPENDITURES.—Total ex-
penditures under this paragraph shall not ex-
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ceed $701,000,000 during fiscal years 1996
through 2002.

(3) SPECIAL IMPORT QUOTA.—

(A) ESTABLISHMENT.—The President shall

carry out an import quota program that pro-
vides that, during the period ending July 31,
2003, whenever the Secretary determines and an-
nounces that for any consecutive 10-week pe-
riod, the Friday through Thursday average
price quotation for the lowest-priced United
States growth, as quoted for Middling (M) 1¥s2-
inch cotton, delivered C.1.F. Northern Europe,
adjusted for the value of any certificates issued
under paragraph (2), exceeds the Northern Eu-
rope price by more than 1.25 cents per pound,
there shall immediately be in effect a special im-
port quota.

(B) QUANTITY.—The quota shall be equal to 1
week’s consumption of upland cotton by domes-
tic mills at the seasonally adjusted average rate
of the most recent 3 months for which data are
available.

(C) APPLICATION.—The quota shall apply to
upland cotton purchased not later than 90 days
after the date of the Secretary’s announcement
under subparagraph (A) and entered into the
United States not later than 180 days after the
date.

(D) OVERLAP.—A special quota period may be
established that overlaps any existing quota pe-
riod if required by subparagraph (A), except
that a special quota period may not be estab-
lished under this paragraph if a quota period
has been established under subsection (g).

(E) PREFERENTIAL TARIFF TREATMENT.—The
guantity under a special import quota shall be
considered to be an in-quota quantity for pur-
poses of—

(i) section 213(d) of the Caribbean Basin Eco-
nomic Recovery Act (19 U.S.C. 2703(d));

(ii) section 204 of the Andean Trade Pref-
erence Act (19 U.S.C. 3203);

(iii) section 503(d) of the Trade Act of 1974 (19
U.S.C. 2463(d)); and

(iv) General Note 3(a)(iv) to the Harmonized
Tariff Schedule.

(F) DEFINITION.—In this paragraph, the term
“‘special import quota’” means a quantity of im-
ports that is not subject to the over-quota tariff
rate of a tariff-rate quota.

(g) LIMITED GLOBAL IMPORT QUOTA FOR UP-
LAND COTTON.—

(1) IN GENERAL.—The President shall carry
out an import quota program that provides that
whenever the Secretary determines and an-
nounces that the average price of the base qual-
ity of upland cotton, as determined by the Sec-
retary, in the designated spot markets for a
month exceeded 130 percent of the average price
of such quality of cotton in the markets for the
preceding 36 months, notwithstanding any other
provision of law, there shall immediately be in
effect a limited global import quota subject to
the following conditions:

(A) QUANTITY.—The quantity of the quota
shall be equal to 21 days of domestic mill con-
sumption of upland cotton at the seasonally ad-
justed average rate of the most recent 3 months
for which data are available.

(B) QUANTITY IF PRIOR QUOTA.—If a quota
has been established under this subsection dur-
ing the preceding 12 months, the quantity of the
guota next established under this subsection
shall be the smaller of 21 days of domestic mill
consumption calculated under subparagraph (A)
or the quantity required to increase the supply
to 130 percent of the demand.

(C) PREFERENTIAL TARIFF TREATMENT.—The
quantity under a limited global import quota
shall be considered to be an in-quota quantity
for purposes of—

(i) section 213(d) of the Caribbean Basin Eco-
nomic Recovery Act (19 U.S.C. 2703(d));

(ii) section 204 of the Andean Trade Pref-
erence Act (19 U.S.C. 3203);

(iii) section 503(d) of the Trade Act of 1974 (19
U.S.C. 2463(d)); and

(iv) General Note 3(a)(iv) to the Harmonized
Tariff Schedule.
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(D) DEFINITIONS.—In this subsection:

(i) SuPPLY.—The term “‘supply’’ means, using
the latest official data of the Bureau of the Cen-
sus, the Department of Agriculture, and the De-
partment of the Treasury—

(1) the carry-over of upland cotton at the be-
ginning of the marketing year (adjusted to 480-
pound bales) in which the quota is established;

(1) production of the current crop; and

(111) imports to the latest date available dur-
ing the marketing year.

(ii) DEMAND.—The term ‘‘demand’” means—

(1) the average seasonally adjusted annual
rate of domestic mill consumption in the most re-
cent 3 months for which data are available; and

(1) the larger of—

(aa) average exports of upland cotton during
the preceding 6 marketing years; or

(bb) cumulative exports of upland cotton plus
outstanding export sales for the marketing year
in which the quota is established.

(iii) LIMITED GLOBAL IMPORT QUOTA.—The
term “‘limited global import quota’” means a
quantity of imports that is not subject to the
over-quota tariff rate of a tariff-rate quota.

(D) QUOTA ENTRY PERIOD.—When a quota is
established under this subsection, cotton may be
entered under the quota during the 90-day pe-
riod beginning on the date the quota is estab-
lished by the Secretary.

(2) No overRLAP.—Notwithstanding paragraph
(1), a quota period may not be established that
overlaps an existing quota period or a special
quota period established under subsection (f)(3).
SEC. 1105. PAYMENT LIMITATIONS.

(a) LIMITATION ON PAYMENTS UNDER PRODUC-
TION  FLEXIBILITY CONTRACTS.—The total
amount of contract payments made to a person
under 1 or more production flexibility contracts
during any fiscal year may not exceed $40,000.

(b) LIMITATION ON MARKETING LOAN GAINS
AND LOAN DEFICIENCY PAYMENTS.—

(1) LIMITATION.—The total amount of pay-
ments specified in paragraph (2) that a person
shall be entitled to receive under section 1104 for
contract commodities and oilseeds during any
fiscal year may not exceed $75,000.

(2) DESCRIPTION OF PAYMENTS.—The payments
referred to in paragraph (1) are the following:

(A) Any gain realized by a producer from re-
paying a marketing assistance loan for a crop of
any loan commodity at a lower level than the
original loan rate established for the commodity
under section 1104(b).

(B) Any loan deficiency payment received for
a loan commodity under section 1104(e).

(c) APPLICABILITY OF OTHER PROVISIONS RE-
GARDING PAYMENT LIMITATIONS.—Paragraphs
(5), (6), and (7) of section 1001 and sections
1001A through 1001C of the Food Security Act of
1985 (7 U.S.C. 1308 et seq.) shall apply with re-
spect to the application of payment limitations
under this section.

(d) CONFORMING AMENDMENTS.—Section 1001
of the Food Security Act of 1985 (7 U.S.C. 1308)
is amended by striking ‘1997’ each place it ap-
pears in paragraphs (1)(A), (1)(B), and (2)(A)
and inserting ‘1995”".

SEC. 1106. PEANUT PROGRAM.

(a) QUOTA PEANUTS.—

(1) AVAILABILITY OF LOANS.—The Secretary
shall make nonrecourse loans available to pro-
ducers of quota peanuts.

(2) LoAN RATE.—The national average quota
loan rate for quota peanuts shall be $610 per
ton.

(3) INSPECTION, HANDLING, OR STORAGE.—The
loan amount may not be reduced by the Sec-
retary by any deductions for inspection, han-
dling, or storage.

(4) LOCATION AND OTHER FACTORS.—The Sec-
retary may make adjustments in the loan rate
for quota peanuts for location of peanuts and
such other factors as are authorized by section
411 of the Agricultural Adjustment Act of 1938.

(b) ADDITIONAL PEANUTS.—

(1) IN GENERAL.—The Secretary shall make
nonrecourse loans available to producers of ad-
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ditional peanuts at such rates as the Secretary
finds appropriate, taking into consideration the
demand for peanut oil and peanut meal, ex-
pected prices of other vegetable oils and protein
meals, and the demand for peanuts in foreign
markets.

(2) ANNOUNCEMENT.—The Secretary shall an-
nounce the loan rate for additional peanuts of
each crop not later than February 15 preceding
the marketing year for the crop for which the
loan rate is being determined.

(c) AREA MARKETING ASSOCIATIONS.—

(1) WAREHOUSE STORAGE LOANS.—

(A) IN GENERAL.—InN carrying out subsections
(a) and (b), the Secretary shall make warehouse
storage loans available in each of the producing
areas (described in section 1446.95 of title 7 of
the Code of Federal Regulations (January 1,
1989)) to a designated area marketing associa-
tion of peanut producers that is selected and ap-
proved by the Secretary and that is operated
primarily for the purpose of conducting the loan
activities. The Secretary may not make ware-
house storage loans available to any cooperative
that is engaged in operations or activities con-
cerning peanuts other than those operations
and activities specified in this section and sec-
tion 358e of the Agricultural Adjustment Act of
1938 (7 U.S.C. 1359a).

(B) ADMINISTRATIVE AND SUPERVISORY ACTIVI-
TIES.—AN area marketing association shall be
used in administrative and supervisory activities
relating to loans and marketing activities under
this section and section 358e of the Agricultural
Adjustment Act of 1938 (7 U.S.C. 1359a).

(C) ASSOCIATION cOSTS.—Loans made to the
association under this paragraph shall include
such costs as the area marketing association
reasonably may incur in carrying out the re-
sponsibilities, operations, and activities of the
association under this section and section 358e
of the Agricultural Adjustment Act of 1938 (7
U.S.C. 1359a).

(2) POOLS FOR QUOTA AND ADDITIONAL PEA-
NUTS.—

(A) IN GENERAL.—The Secretary shall require
that each area marketing association establish
pools and maintain complete and accurate
records by area and segregation for quota pea-
nuts handled under loan and for additional
peanuts placed under loan, except that separate
pools shall be established for Valencia peanuts
produced in New Mexico. Bright hull and dark
hull Valencia peanuts shall be considered as
separate types for the purpose of establishing
the pools.

(B) NET GAINS.—Net gains on peanuts in each
pool, unless otherwise approved by the Sec-
retary, shall be distributed only to producers
who placed peanuts in the pool and shall be dis-
tributed in proportion to the value of the pea-
nuts placed in the pool by each producer. Net
gains for peanuts in each pool shall consist of
the following:

(i) QUOTA PEANUTS.—For quota peanuts, the
net gains over and above the loan indebtedness
and other costs or losses incurred on peanuts
placed in the pool.

(ii) ADDITIONAL PEANUTS.—For additional
peanuts, the net gains over and above the loan
indebtedness and other costs or losses incurred
on peanuts placed in the pool for additional
peanuts.

(d) Losses.—Losses in quota area pools shall
be covered using the following sources in the
following order of priority:

(1) TRANSFERS FROM ADDITIONAL LOAN
POOLS.—The proceeds due any producer from
any pool shall be reduced by the amount of any
loss that is incurred with respect to peanuts
transferred from an additional loan pool to a
quota loan pool by the producer under section
358-1(b)(8) of the Agricultural Adjustment Act of
1938 (7 U.S.C. 1358-1(b)(8)).

(2) OTHER PRODUCERS IN SAME POOL.—Further
losses in an area quota pool shall be offset by
reducing the gain of any producer in the pool
by the amount of pool gains attributed to the
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same producer from the sale of additional pea-
nuts for domestic and export edible use.

(3) USE OF MARKETING ASSESSMENTS.—The
Secretary shall use funds collected under sub-
section (g) (except funds attributable to han-
dlers) to offset further losses in area quota
pools. The Secretary shall transfer to the Treas-
ury those funds collected under subsection (g)
and available for use under this subsection that
the Secretary determines are not required to
cover losses in area quota pools.

(4) CROSS COMPLIANCE.—Further losses in
area quota pools, other than losses incurred as
a result of transfers from additional loan pools
to quota loan pools under section 358-1(b)(8) of
the Agricultural Adjustment Act of 1938 (7
U.S.C. 1358-1(b)(8)), shall be offset by any gains
or profits from quota pools in other production
areas (other than separate type pools estab-
lished under subsection (c)(2)(A) for Valencia
peanuts produced in New Mexico) in such man-
ner as the Secretary shall by regulation pre-
scribe.

(5) INCREASED ASSESSMENTS.—If use of the au-
thorities provided in the preceding paragraphs
is not sufficient to cover losses in an area quota
pool, the Secretary shall increase the marketing
assessment established under subsection (g) by
such an amount as the Secretary considers nec-
essary to cover the losses. The increased assess-
ment shall apply only to quota peanuts in the
production area covered by the pool. Amounts
collected under subsection (g) as a result of the
increased assessment shall be retained by the
Secretary to cover losses in that pool.

(e) DISAPPROVAL OF QUOTAS.—Notwithstand-
ing any other provision of law, no loan for
guota peanuts may be made available by the
Secretary for any crop of peanuts with respect
to which poundage quotas have been dis-
approved by producers, as provided for in sec-
tion 358-1(d) of the Agricultural Adjustment Act
of 1938 (7 U.S.C. 1358-1(d)).

(f) QUALITY IMPROVEMENT.—

(1) IN GENERAL.—With respect to peanuts
under loan, the Secretary shall—

(A) promote the crushing of peanuts at a
greater risk of deterioration before peanuts of a
lesser risk of deterioration;

(B) ensure that all Commodity Credit Corpora-
tion inventories of peanuts sold for domestic edi-
ble use must be shown to have been officially in-
spected by licensed Department of Agriculture
inspectors both as farmer stock and shelled or
cleaned in-shell peanuts;

(C) continue to endeavor to operate the pea-
nut program so as to improve the quality of do-
mestic peanuts and ensure the coordination of
activities under the Peanut Administrative Com-
mittee established under Marketing Agreement
No. 146, regulating the quality of domestically
produced peanuts (under the Agricultural Ad-
justment Act (7 U.S.C. 601 et seq.), reenacted
with amendments by the Agricultural Marketing
Agreement Act of 1937); and

(D) ensure that any changes made in the pea-
nut program as a result of this subsection re-
quiring additional production or handling at
the farm level shall be reflected as an upward
adjustment in the Department of Agriculture
loan schedule.

(2) EXPORTS AND OTHER PEANUTS.—The Sec-
retary shall require that all peanuts in the do-
mestic and export markets fully comply with all
quality standards under Marketing Agreement
No. 146.

(9) MARKETING ASSESSMENT.—

(1) IN GENERAL.—The Secretary shall provide
for a nonrefundable marketing assessment. The
assessment shall be made on a per pound basis
in an amount equal to 1.1 percent for each of
the 1994 and 1995 crops, 1.15 percent for the 1996
crop, and 1.2 percent for each of the 1997
through 2002 crops, of the national average
guota or additional peanut loan rate for the ap-
plicable crop.

(2) FIRST PURCHASERS.—
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(A) IN GENERAL.—Except as provided under
paragraphs (3) and (4), the first purchaser of
peanuts shall—

(i) collect from the producer a marketing as-
sessment equal to the quantity of peanuts ac-
quired multiplied by—

(1) in the case of each of the 1994 and 1995
crops, .55 percent of the applicable national av-
erage loan rate;

(1) in the case of the 1996 crop, .6 percent of
the applicable national average loan rate; and

(I11) in the case of each of the 1997 through
2002 crops, .65 percent of the applicable national
average loan rate;

(ii) pay, in addition to the amount collected
under clause (i), a marketing assessment in an
amount equal to the quantity of peanuts ac-
quired multiplied by .55 percent of the applica-
ble national average loan rate; and

(iii) remit the amounts required under clauses
(i) and (ii) to the Commodity Credit Corporation
in a manner specified by the Secretary.

(B) DEFINITION OF FIRST PURCHASER.—InN this
subsection, the term ““first purchaser’” means a
person acquiring peanuts from a producer ex-
cept that in the case of peanuts forfeited by a
producer to the Commodity Credit Corporation,
the term means the person acquiring the pea-
nuts from the Commodity Credit Corporation.

(3) OTHER PRIVATE MARKETINGS.—In the case
of a private marketing by a producer directly to
a consumer through a retail or wholesale outlet
or in the case of a marketing by the producer
outside of the continental United States, the
producer shall be responsible for the full amount
of the assessment and shall remit the assessment
by such time as is specified by the Secretary.

(4) LOAN PEANUTS.—INn the case of peanuts
that are pledged as collateral for a loan made
under this section, %2 of the assessment shall be
deducted from the proceeds of the loan. The re-
mainder of the assessment shall be paid by the
first purchaser of the peanuts. For purposes of
computing net gains on peanuts under this sec-
tion, the reduction in loan proceeds shall be
treated as having been paid to the producer.

(5) PENALTIES.—If any person fails to collect
or remit the reduction required by this sub-
section or fails to comply with the requirements
for recordkeeping or otherwise as are required
by the Secretary to carry out this subsection,
the person shall be liable to the Secretary for a
civil penalty up to an amount determined by
multiplying—

(A) the quantity of peanuts involved in the
violation; by

(B) the national average quota peanut rate
for the applicable crop year.

(6) ENFORCEMENT.—The Secretary may en-
force this subsection in the courts of the United
States.

(h) Crops.—Subsections (a) through (f) shall
be effective only for the 1996 through 2002 crops
of peanuts.

(i) MARKETING QUOTAS.—

(1) IN GENERAL.—Part VI of subtitle B of title
111 of the Agricultural Adjustment Act of 1938 is
amended—

(A) in section 358-1 (7 U.S.C. 1358-1)—

(i) in the section heading, by striking 1991
through 1997 crops of”’;

(ii) in subsections (a)(1), (b)(1)(B), (b)(2)(A),
(b)(2)(C), and (b)(3)(A), by striking ‘“‘of the 1991
through 1997 marketing years’ each place it ap-
pears and inserting ‘‘marketing year’’;

(iii) in subsection (a)(3), by striking ‘1990’
and inserting ‘1990, for the 1991 through 1995
marketing years, and 1995, for the 1996 through
2002 marketing years’’;

(iv) in subsection (b)(1)(A)—

(1) by striking ‘““‘each of the 1991 through 1997
marketing years’” and inserting ‘‘each market-
ing year’’; and

(1) in clause (i), by inserting before the semi-
colon the following: “, in the case of the 1991
through 1995 marketing years, and the 1995 mar-
keting year, in the case of the 1996 through 2002
marketing years’’; and
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(v) in subsection (f), by striking ‘1997 and
inserting ‘“2002’";

(B) in section 358b (7 U.S.C. 1358b)—

(i) in the section heading, by striking ‘1991
through 1995 crops of’’; and

(ii) in subsection (c), by striking ‘1995’ and
inserting ‘“2002”’;

(C) in section 358c(d) (7 U.S.C. 1358c(d)), by
striking ‘“1995” and inserting ‘“2002’’; and

(D) in section 358e (7 U.S.C. 1359a)—

(i) in the section heading, by striking
1991 through 1997 crops of peanuts’’; and

(ii) in subsection (i), by striking ‘1997’ and
inserting ‘“2002”".

(2) ELIMINATION OF QUOTA FLOOR.—Section
358-1(a)(1) of the Act (7 U.S.C. 1358-1(a)(1)) is
amended by striking the second sentence.

(3) TEMPORARY QUOTA ALLOCATION.—Section
358-1 of the Act (7 U.S.C. 1358-1) is amended—

(A) in subsection (a)(1), by striking ‘‘domestic
edible, seed,” and inserting ‘‘domestic edible
use’’; and

(B) in subsection (b)(2)—

(i) in subparagraph (A), by striking ‘‘subpara-
graph (B) and subject to’’; and

(ii) by striking subparagraph (B) and insert-
ing the following:

““(B) TEMPORARY QUOTA ALLOCATION.—

‘(i) ALLOCATION RELATED TO SEED PEANUTS.—
Temporary allocation of quota pounds for the
marketing year only in which the crop is plant-
ed shall be made to producers for each of the
1996 through 2002 marketing years as provided
in this subparagraph.

““(ii) QUANTITY.—The temporary quota alloca-
tion shall be equal to the pounds of seed pea-
nuts planted on the farm, as may be adjusted
under regulations prescribed by the Secretary.

‘“(iii) ADDITIONAL QUOTA.—The temporary al-
location of quota pounds under this paragraph
shall be in addition to the farm poundage quota
otherwise established under this subsection and
shall be credited, for the applicable marketing
year only, in total to the producer of the pea-
nuts on the farm in a manner prescribed by the
Secretary.

‘“(iv) EFFECT OF OTHER REQUIREMENTS.—
Nothing in this section alters or changes the re-
quirements regarding the use of quota and addi-
tional peanuts established by section 358e(b).”’.

(4) UNDERMARKETINGS.—Part VI of subtitle B
of title 111 of the Act is amended—

(A) in section 358-1(b) (7 U.S.C. 1358-1(b))—

(i) in paragraph (1)(B), by striking “‘includ-
ing—"" and clauses (i) and (ii) and inserting
“including any increases resulting from the al-
location of quotas voluntarily released for 1
year under paragraph (7).”;

(ii) in paragraph (3)(B), by striking ‘‘in-
clude—"" and clauses (i) and (ii) and inserting
“include any increase resulting from the alloca-
tion of quotas voluntarily released for 1 year
under paragraph (7).”’; and

(iii) by striking paragraphs (8) and (9); and

(B) in section 358b(a) (7 U.S.C. 1358b(a))—

(i) in paragraph (1), by striking “‘(including
any applicable under marketings)’” both places
it appears;

(i) in paragraph (1)(A),
undermarketings and’’;

(iii) in paragraph (2), by striking “‘(including
any applicable under marketings)’’; and

(iv) in paragraph (3), by striking ““(including
any applicable undermarketings)’’.

(5) DISASTER TRANSFERS.—Section 358-1(b) of
the Act (7 U.S.C. 1358-1(b)), as amended by
paragraph (4)(A)(iii), is further amended by
adding at the end the following:

‘“(8) DISASTER TRANSFERS.—

““(A) IN GENERAL.—Except as provided in sub-
paragraph (B), additional peanuts produced on
a farm from which the quota poundage was not
harvested and marketed because of drought,
flood, or any other natural disaster, or any
other condition beyond the control of the pro-
ducer, may be transferred to the quota loan pool
for pricing purposes on such basis as the Sec-
retary shall by regulation provide.

“for

by striking ‘‘of
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“(B) LIMITATION.—The poundage of peanuts
transferred under subparagraph (A) shall not
exceed the difference between—

“(i) the total quantity of peanuts meeting
quality requirements for domestic edible use, as
determined by the Secretary, marketed from the
farm; and

““(ii) the total farm poundage quota, excluding
guota pounds transferred to the farm in the fall.

“(C) SUPPORT RATE.—Peanuts transferred
under this paragraph shall be supported at not
more than 70 percent of the quota support rate
for the marketing years in which the transfers
occur. The transfers for a farm shall not exceed
25 percent of the total farm quota pounds, ex-
cluding pounds transferred in the fall.”.

SEC. 1107. SUGAR PROGRAM.

(a) SUGARCANE.—The Secretary shall make
loans available to processors of domestically
grown sugarcane at a rate equal to 18 cents per
pound for raw cane sugar.

(b) SUGAR BEETSs.—The Secretary shall make
loans available to processors of domestically
grown sugar beets at a rate equal to 22.9 cents
per pound for refined beet sugar.

(c) TERM OF LOANS.—

(1) IN GENERAL.—Loans under this section
during any fiscal year shall be made available
not earlier than the beginning of the fiscal year
and shall mature at the earlier of—

(A) the end of 9 months; or

(B) the end of the fiscal year.

(2) SUPPLEMENTAL LOANS.—In the case of
loans made under this section in the last 3
months of a fiscal year, the processor may
repledge the sugar as collateral for a second
loan in the subsequent fiscal year, except that
the second loan shall—

(A) be made at the loan rate in effect at the
time the second loan is made; and

(B) mature in 9 months less the quantity of
time that the first loan was in effect.

(d) LOAN TYPE; PROCESSOR ASSURANCES.—

(1) RECOURSE LOANS.—Subject to paragraph
(2), the Secretary shall carry out this section
through the use of recourse loans.

(2) NONRECOURSE LOANS.—During any fiscal
year in which the tariff rate quota for imports
of sugar into the United States is established at,
or is increased to, a level in excess of 1,500,000
short tons raw value, the Secretary shall carry
out this section by making available
nonrecourse loans. Any recourse loan previously
made available by the Secretary under this sec-
tion during the fiscal year shall be changed by
the Secretary into a nonrecourse loan.

(3) PROCESSOR ASSURANCES.—If the Secretary
is required under paragraph (2) to make
nonrecourse loans available during a fiscal year
or to change recourse loans into nonrecourse
loans, the Secretary shall obtain from each
processor that receives a loan under this section
such assurances as the Secretary considers ade-
quate to ensure that the processor will provide
payments to producers that are proportional to
the value of the loan received by the processor
for sugar beets and sugarcane delivered by pro-
ducers served by the processor. The Secretary
may establish appropriate minimum payments
for purposes of this paragraph.

(e) MARKETING ASSESSMENT.—

(1) SUGARCANE.—Effective for marketings of
raw cane sugar during the 1996 through 2003 fis-
cal years, the first processor of sugarcane shall
remit to the Commodity Credit Corporation a
nonrefundable marketing assessment in an
amount equal to—

(A) in the case of marketings during fiscal
year 1996, 1.1 percent of the loan rate estab-
lished under subsection (a) per pound of raw
cane sugar, processed by the processor from do-
mestically produced sugarcane or sugarcane mo-
lasses, that has been marketed (including the
transfer or delivery of the sugar to a refinery for
further processing or marketing); and

(B) in the case of marketings during each of
fiscal years 1997 through 2003, 1.375 percent of
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the loan rate established under subsection (a)
per pound of raw cane sugar, processed by the
processor from domestically produced sugarcane
or sugarcane molasses, that has been marketed
(including the transfer or delivery of the sugar
to a refinery for further processing or market-
ing).

(2) SUGAR BEETS.—Effective for marketings of
beet sugar during the 1996 through 2003 fiscal
years, the first processor of sugar beets shall
remit to the Commodity Credit Corporation a
nonrefundable marketing assessment in an
amount equal to—

(A) in the case of marketings during fiscal
year 1996, 1.1794 percent of the loan rate estab-
lished under subsection (a) per pound of beet
sugar, processed by the processor from domesti-
cally produced sugar beets or sugar beet molas-
ses, that has been marketed; and

(B) in the case of marketings during each of
fiscal years 1997 through 2003, 1.47425 percent of
the loan rate established under subsection (a)
per pound of beet sugar, processed by the proc-
essor from domestically produced sugar beets or
sugar beet molasses, that has been marketed.

(3) COLLECTION.—

(A) TIMING.—A marketing assessment required
under this subsection shall be collected on a
monthly basis and shall be remitted to the Com-
modity Credit Corporation not later than 30
days after the end of each month. Any cane
sugar or beet sugar processed during a fiscal
year that has not been marketed by September
30 of the year shall be subject to assessment on
that date. The sugar shall not be subject to a
second assessment at the time that it is mar-
keted.

(B) MANNER.—Subject to subparagraph (A),
marketing assessments shall be collected under
this subsection in the manner prescribed by the
Secretary and shall be nonrefundable.

(4) PENALTIES.—If any person fails to remit
the assessment required by this subsection or
fails to comply with such requirements for rec-
ordkeeping or otherwise as are required by the
Secretary to carry out this subsection, the per-
son shall be liable to the Secretary for a civil
penalty up to an amount determined by mul-
tiplying—

(A) the quantity of cane sugar or beet sugar
involved in the violation; by

(B) the loan rate for the applicable crop of
sugarcane or sugar beets.

(5) ENFORCEMENT.—The Secretary may en-
force this subsection in a court of the United
States.

(f) FORFEITURE PENALTY.—

(1) IN GENERAL.—A penalty shall be assessed
on the forfeiture of any sugar pledged as collat-
eral for a nonrecourse loan under this section.

(2) SUGARCANE.—The penalty for sugarcane
shall be 1 cent per pound.

(3) SUGAR BEETS.—The penalty for sugar beets
shall bear the same relation to the penalty for
sugarcane as the marketing assessment for
sugar beets bears to the marketing assessment
for sugarcane.

(4) EFFECT OF FORFEITURE.—ANy payments
owed producers by a processor that forfeits of
any sugar pledged as collateral for a
nonrecourse loan shall be reduced in proportion
to the loan forfeiture penalty incurred by the
processor.

(9) INFORMATION REPORTING.—

(1) DUTY OF PROCESSORS AND REFINERS TO RE-
PORT.—A sugarcane processor, cane sugar re-
finer, and sugar beet processor shall furnish the
Secretary, on a monthly basis, such information
as the Secretary may require to administer sugar
programs, including the quantity of purchases
of sugarcane, sugar beets, and sugar, and pro-
duction, importation, distribution, and stock
levels of sugar.

(2) PENALTY.—AnNy person willfully failing or
refusing to furnish the information, or furnish-
ing willfully any false information, shall be sub-
ject to a civil penalty of not more than $10,000
for each such violation.
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(3) MONTHLY REPORTS.—Taking into consider-
ation the information received under paragraph
(1), the Secretary shall publish on a monthly
basis composite data on production, imports,
distribution, and stock levels of sugar.

(h) MARKETING ALLOTMENTS.—Part VII of
subtitle B of title 111 of the Agricultural Adjust-
ment Act of 1938 (7 U.S.C. 1359aa et seq.) is re-
pealed.

(i) CrRoPS.—This section (other than sub-
section (h)) shall be effective only for the 1996
through 2002 crops of sugar beets and sugar-
cane.

SEC. 1108. ADMINISTRATION.

(a) CoMMODITY CREDIT CORPORATION.—

(1) USE OF CORPORATION.—The Secretary shall
carry out this subtitle through the Commodity
Credit Corporation.

(2) SALARIES AND EXPENSES.—No funds of the
Corporation shall be used for any salary or ex-
pense of any officer or employee of the Depart-
ment of Agriculture in connection with the ad-
ministration of payments or loans under this
subtitle.

(b) ADMINISTRATION.—Title IV of the Agricul-
tural Adjustment Act of 1938 (as added by sec-
tion 1109) shall apply to the administration of
this subtitle.

(c) REGULATIONS.—The Secretary may issue
such regulations as the Secretary determines
necessary to carry out this subtitle.

SEC. 1109. ELIMINATION OF PERMANENT PRICE
SUPPORT AUTHORITY.

(&) AGRICULTURAL ADJUSTMENT ACT OF
1938.—The Agricultural Adjustment Act of 1938
is amended—

(1) in title 11—

(A) in subtitle B—

(i) by striking parts Il through V (7 U.S.C.
1326-1351); and

(ii) in part VI, by striking sections 358, 358a,
and 358d (7 U.S.C. 1358, 1358a, and 1359); and

(B) by striking subtitle D (7 U.S.C. 1379%a-
1379j); and

(2) by striking title IV (7 U.S.C. 1401-1407).

(b) AGRICULTURAL ACT OF 1949.—

(1) TRANSFER OF CERTAIN SECTIONS.—The Ag-
ricultural Act of 1949 is amended—

(A) by transferring sections 106, 106A, and
106B (7 U.S.C. 1445, 1445-1, 1445-2) to appear
after section 314A of the Agricultural Adjust-
ment Act of 1938 (7 U.S.C. 1314-1) and redesig-
nating the transferred sections as sections 315,
315A, and 315B, respectively;

(B) by transferring sections 111, 201(c), and
204 (7 U.S.C. 1445f, 1446(c), 1446e) to appear
after section 304 of the Agricultural Adjustment
Act of 1938 (7 U.S.C. 1304) and redesignating the
transferred sections as sections 305, 306, and 307,
respectively;

(C) by transferring sections 403, 405, 407, 412,
and 422 (7 U.S.C. 1423, 1425, 1427, 1429, 1431a) to
appear after section 393 (7 U.S.C. 1393) and re-
designating the transferred sections as sections
411, 412, 413, 414, and 415, respectively; and

(D) by transferring section 416 (7 U.S.C. 1431)
to appear after section 415 of the Agricultural
Adjustment Act of 1938 (as transferred and re-
designated by subparagraph (C)).

(2) REPEAL.—The Agricultural Act of 1949 (7
U.S.C. 1421 et seq.) (as amended by paragraph
(1)) is repealed.

(c) CONFORMING AMENDMENTS.—The Agricul-
tural Adjustment Act of 1938 is amended—

(1) in section 306 (as transferred and redesig-
nated by subsection (b)(1)(B)), by striking ‘204"’
and inserting ‘*307’’; and

(2) by striking section 411 (as transferred and
redesignated by subsection (b)(1)(C)) and insert-
ing the following:

“TITLE IV—ADMINISTRATION OF LOANS
“SEC. 411. ADJUSTMENTS FOR GRADE, TYPE,

QUALITY, LOCATION, AND OTHER
FACTORS.

““The Secretary may make such adjustments in
the announced loan rate for a commodity as the
Secretary considers appropriate to reflect dif-
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ferences in grade, type, quality, location, and
other factors.””.
SEC. 1110. EFFECT OF AMENDMENTS.

(a) EFFECT ON PRIOR CROPs.—Except as oth-
erwise specifically provided and notwithstand-
ing any other provision of law, this subtitle and
the amendments made by this subtitle shall not
affect the authority of the Secretary to carry
out a price support or production adjustment
program for any of the 1991 through 1995 crops
of an agricultural commodity established under
a provision of law in effect immediately before
the date of the enactment of this Act.

(b) L1ABILITY.—A provision of this subtitle or
an amendment made by this subtitle shall not
affect the liability of any person under any pro-
vision of law as in effect before the date of the
enactment of this Act.

Subtitle B—Conservation
SEC. 1201. CONSERVATION.

(a) FUNDING.—Subtitle E of title XII of the
Food Security Act of 1985 (16 U.S.C. 3841 et seq.)
is amended to read as follows:

“Subtitle E—Funding
“SEC. 1241. FUNDING.

““‘(a) MANDATORY EXPENSES.—For each of fis-
cal years 1996 through 2002, the Secretary shall
use the funds of the Commodity Credit Corpora-
tion to carry out the programs authorized by—

““(1) subchapter B of chapter 1 of subtitle D
(including contracts extended by the Secretary
pursuant to section 1437 of the Food, Agri-
culture, Conservation, and Trade Act of 1990
(Public Law 101-624; 16 U.S.C. 3831 note));

““(2) subchapter C of chapter 1 of subtitle D;
and

““(3) chapter 4 of subtitle D.

“(b) LIVESTOCK ENVIRONMENTAL ASSISTANCE
PROGRAM.—For each of fiscal years 1996
through 2002, $100,000,000 of the funds of the
Commodity Credit Corporation shall be avail-
able for providing technical assistance, cost-
sharing payments, and incentive payments for
practices relating to livestock production under
the livestock environmental assistance program
under chapter 4 of subtitle D.”".

(b) LIVESTOCK ENVIRONMENTAL ASSISTANCE
PROGRAM.—To0 carry out the programs funded
under the amendment made by subsection (a),
subtitle D of title XII of the Food Security Act
of 1985 (16 U.S.C. 3830 et seq.) is amended by
adding at the end the following:

“CHAPTER 4—LIVESTOCK
ENVIRONMENTAL ASSISTANCE PROGRAM
“SEC. 1240. DEFINITIONS.

“In this chapter:

““(1) LAND MANAGEMENT PRACTICE.—The term
‘land management practice’ means a site-spe-
cific nutrient or manure management, irrigation
management, tillage or residue management,
grazing management, or other land management
practice that the Secretary determines is needed
to protect, in the most cost effective manner,
water, soil, or related resources from degrada-
tion due to livestock production.

““(2) LARGE CONFINED LIVESTOCK OPERATION.—
The term ‘large confined livestock operation’
means an operation that—

“(A) is a confined animal feeding operation;
and

““(B) has more than—

‘(i) 55 mature dairy cattle;

““(ii) 10,000 beef cattle;

““(iii) 30,000 laying hens or broilers (if the fa-
cility has continuous overflow watering);

““(iv) 100,000 laying hens or broilers (if the fa-
cility has a liquid manure system);

““(v) 55,000 turkeys;

“‘(vi) 15,000 swine; or

““(vii) 10,000 sheep or lambs.

“(3) LIVESTOCK.—The term ‘livestock’ means
dairy cows, beef cattle, laying hens, broilers,
turkeys, swine, sheep, lambs, and such other
animals as determined by the Secretary.

“‘(4) OPERATOR.—The term ‘operator’ means a
person who is engaged in livestock production
(as defined by the Secretary).
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““(5) STRUCTURAL PRACTICE.—The term ‘struc-
tural practice’ means the establishment of an
animal waste management facility, terrace,
grassed waterway, contour grass strip,
filterstrip, or other structural practice that the
Secretary determines is needed to protect, in the
most cost effective manner, water, soil, or relat-
ed resources from degradation due to livestock
production.

“SEC. 1240A. ESTABLISHMENT AND ADMINISTRA-
TION OF LIVESTOCK ENVIRON-
MENTAL ASSISTANCE PROGRAM.

‘““(a) ESTABLISHMENT.—

““(1) IN GENERAL.—During the 1996 through
2002 fiscal years, the Secretary shall provide
technical assistance, cost-sharing payments,
and incentive payments to operators who enter
into contracts with the Secretary, through a
livestock environmental assistance program.

““(2) ELIGIBLE PRACTICES.—

““(A) STRUCTURAL PRACTICES.—AN operator
who implements a structural practice shall be el-
igible for technical assistance or cost-sharing
payments, or both.

““(B) LAND MANAGEMENT PRACTICES.—AnN oper-
ator who performs a land management practice
shall be eligible for technical assistance or in-
centive payments, or both.

““(3) ELIGIBLE LAND.—Assistance under this
chapter may be provided with respect to land
that is used for livestock production and on
which a serious threat to water, soil, or related
resources exists, as determined by the Secretary,
by reason of the soil types, terrain, climatic,
soil, topographic, flood, or saline characteris-
tics, or other factors or natural hazards.

““(4) SELECTION CRITERIA.—In providing tech-
nical assistance, cost-sharing payments, and in-
centive payments to operators in a region, wa-
tershed, or conservation priority area in which
an agricultural operation is located, the Sec-
retary shall consider—

“(A) the significance of the water, soil, and
related natural resource problems; and

““(B) the maximization of environmental bene-
fits per dollar expended.

““(b) APPLICATION AND TERM.—

““(1) IN GENERAL.—A contract between an op-
erator and the Secretary under this chapter
may—

“(A) apply to 1 or more structural practices or
1 or more land management practices, or both;
and

“(B) have a term of not less than 5, nor more
than 10, years, as determined appropriate by the
Secretary, depending on the practice or prac-
tices that are the basis of the contract.

““(2) DUTIES OF OPERATORS AND SECRETARY.—
To receive cost sharing or incentive payments,
or technical assistance, participating operators
shall comply with all terms and conditions of
the contract and a plan, as established by the
Secretary.

““(c) STRUCTURAL PRACTICES.—

“(1) COMPETITIVE OFFER.—The Secretary
shall administer a competitive offer system for
operators proposing to receive cost-sharing pay-
ments in exchange for the implementation of 1
or more structural practices by the operator.
The competitive offer system shall consist of—

“(A) the submission of a competitive offer by
the operator in such manner as the Secretary
may prescribe; and

““(B) evaluation of the offer in light of the se-
lection criteria established under subsection
(a)(4) and the projected cost of the proposal, as
determined by the Secretary.

““(2) CONCURRENCE OF OWNER.—If the operator
making an offer to implement a structural prac-
tice is a tenant of the land involved in agricul-
tural production, for the offer to be acceptable,
the operator shall obtain the concurrence of the
owner of the land with respect to the offer.

“(d) LAND MANAGEMENT PRACTICES.—The
Secretary shall establish an application and
evaluation process for awarding technical as-
sistance or incentive payments, or both, to an
operator in exchange for the performance of 1 or
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more land management practices by the opera-
tor.

‘‘(e) COST-SHARING, INCENTIVE PAYMENTS, AND
TECHNICAL ASSISTANCE.—

‘(1) COST-SHARING PAYMENTS.—

““(A) IN GENERAL.—The Federal share of cost-
sharing payments to an operator proposing to
implement 1 or more structural practices shall
not be greater than 75 percent of the projected
cost of each practice, as determined by the Sec-
retary, taking into consideration any payment
received by the operator from a State or local
government.

““(B) LIMITATION.—AN operator of a large con-
fined livestock operation shall not be eligible for
cost-sharing payments to construct an animal
waste management facility.

*“(C) OTHER PAYMENTS.—AnN operator shall not
be eligible for cost-sharing payments for struc-
tural practices on eligible land under this chap-
ter if the operator receives cost-sharing pay-
ments or other benefits for the same land under
chapter 1, 2, or 3.

““(2) INCENTIVE PAYMENTS.—The Secretary
shall make incentive payments in an amount
and at a rate determined by the Secretary to be
necessary to encourage an operator to perform 1
or more land management practices.

““(3) TECHNICAL ASSISTANCE.—

““(A) FUNDING.—The Secretary shall allocate
funding under this chapter for the provision of
technical assistance according to the purpose
and projected cost for which the technical as-
sistance is provided for a fiscal year. The allo-
cated amount may vary according to the type of
expertise required, quantity of time involved,
and other factors as determined appropriate by
the Secretary. Funding shall not exceed the pro-
jected cost to the Secretary of the technical as-
sistance provided for a fiscal year.

‘“(B) OTHER AUTHORITIES.—The receipt of
technical assistance under this chapter shall not
affect the eligibility of the operator to receive
technical assistance under other authorities of
law available to the Secretary.

““(f) LIMITATION ON PAYMENTS.—

““(1) IN GENERAL.—The total amount of cost-
sharing and incentive payments paid to a per-
son under this chapter may not exceed—

““(A) $10,000 for any fiscal year; or

*“(B) $50,000 for any multiyear contract.

““(2) REGULATIONS.—The Secretary shall issue
regulations that are consistent with section 1001
for the purpose of—

“(A) defining the term ‘person’ as used in
paragraph (1); and

““(B) prescribing such rules as the Secretary
determines necessary to ensure a fair and rea-
sonable application of the limitations estab-
lished under this subsection.

““(g) REGULATIONS.—Not later than 180 days
after the effective date of this subsection, the
Secretary shall issue regulations to implement
the livestock environmental assistance program
established under this chapter.”.

(c) CONFORMING AMENDMENTS.—

(1) COMMODITY CREDIT CORPORATION CHARTER
ACT.—Section 5(g) of the Commodity Credit Cor-
poration Charter Act (15 U.S.C. 714c(g)) is
amended to read as follows:

‘“(g) Carry out conservation functions and
programs.”.

(2) WETLANDS RESERVE PROGRAM.—

(A) IN GENERAL.—Section 1237 of the Food Se-
curity Act of 1985 (16 U.S.C. 3837) is amended—

(i) in subsection (b)(2)—

(1) by striking ‘“‘not less”” and inserting ‘‘not
more’’; and

(I1) by striking “2000” and inserting ‘‘2002’’;
and

(ii) in subsection (c), by striking ‘“2000”" and
inserting ‘*2002”".

(B) LENGTH OF EASEMENT.—Section 1237A(e)
of the Food Security Act of 1985 (16 U.S.C.
3837a(e)) is amended by striking paragraph (2)
and inserting the following:

*“(2) shall be for 15 years, but in no case shall
be a permanent easement.”’.
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(3) CONSERVATION RESERVE PROGRAM.—

(A) IN GENERAL.—Section 1231(d) of the Food
Security Act of 1985 (16 U.S.C. 3831(d)) is
amended by striking ‘‘total of”” and all that fol-
lows through the period at the end of the sub-
section and inserting ‘‘total of 36,400,000
acres.”.

(B) OPTIONAL CONTRACT TERMINATION BY PRO-
DUCERS.—Section 1235 of the Food Security Act
of 1985 (16 U.S.C. 3835) is amended by adding at
the end the following:

“‘(e) TERMINATION BY OWNER OR OPERATOR.—

““(1) NOTICE OF TERMINATION.—AN owner or
operator of land subject to a contract entered
into under this subchapter may terminate the
contract by submitting to the Secretary written
notice of the intention of the owner or operator
to terminate the contract.

““(2) EFFECTIVE DATE.—The contract termi-
nation shall take effect 60 days after the date on
which the owner or operator submits the written
notice under paragraph (1).

““(3) PRORATED RENTAL PAYMENT.—If a con-
tract entered into under this subchapter is ter-
minated under this subsection before the end of
the fiscal year for which a rental payment is
due, the Secretary shall provide a prorated rent-
al payment covering the portion of the fiscal
year during which the contract was in effect.

““(4) RENEWED ENROLLMENT.—The termination
of a contract entered into under this subchapter
shall not affect the ability of the owner or oper-
ator who requested the termination to submit a
subsequent bid to enroll the land that was sub-
ject to the contract into the conservation re-
serve.

““(5) CONSERVATION REQUIREMENTS.—If land
that was subject to a contract is returned to pro-
duction of an agricultural commodity, the con-
servation requirements under subtitles B and C
shall apply to the use of the land to the extent
that the requirements are similar to those re-
quirements imposed on other similar lands in the
area, except that the requirements may not be
more onerous that the requirements imposed on
other lands.

““(6) REPAYMENT OF COST SHARE.—A person
who terminates a contract entered into under
this subchapter within less than 3 years after
entering into the contract shall reimburse the
Secretary for any cost share assistance provided
under the contract.””.

(C) LimiTATION.—Notwithstanding any other
provision of law, no new acres shall be enrolled
in the conservation reserve program established
under subchapter B of chapter 1 of subtitle D of
title X1l of the Food Security Act of 1985 (16
U.S.C. 3831 et seq.) in calendar year 1997.

Subtitle C—Agricultural Promotion and
Export Programs
SEC. 1301. MARKET PROMOTION PROGRAM.

Effective October 1, 1995, section 211(c)(1) of
the Agricultural Trade Act of 1978 (7 U.S.C.
5641(c)(1)) is amended—

(1) by striking ‘“‘and” after ‘“1991 through
1993,”’; and

(2) by striking ‘““through 1997, and inserting
“through 1995, and not more than $100,000,000
for each of fiscal years 1996 through 2002,”’.

SEC. 1302. EXPORT ENHANCEMENT PROGRAM.

Effective October 1, 1995, section 301(e)(1) of
the Agricultural Trade Act of 1978 (7 U.S.C.
5651(e)(1)) is amended to read as follows:

““(1) IN GENERAL.—The Commodity Credit Cor-
poration shall make available to carry out the
program established under this section not more
than—

““(A) $350,000,000 for fiscal year 1996;

““(B) $350,000,000 for fiscal year 1997;

““(C) $500,000,000 for fiscal year 1998;

‘(D) $550,000,000 for fiscal year 1999;

““(E) $579,000,000 for fiscal year 2000;

““(F) $478,000,000 for fiscal year 2001; and

““(G) $478,000,000 for fiscal year 2002.”.

Subtitle D—Miscellaneous
SEC. 1401. CROP INSURANCE.

(a) CATASTROPHIC RISK PROTECTION.—Section
508(b) of the Federal Crop Insurance Act (7
U.S.C. 1508(b)) is amended—
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(1) in paragraph (4), by adding at the end the
following:

““(C) DELIVERY OF COVERAGE.—

“@i) IN GENERAL.—In full consultation with
approved insurance providers, the Secretary
may continue to offer catastrophic risk protec-
tion in a State (or a portion of a State) through
local offices of the Department if the Secretary
determines that there is an insufficient number
of approved insurance providers operating in
the State or portion to adequately provide cata-
strophic risk protection coverage to producers.

“‘(ii) COVERAGE BY APPROVED INSURANCE PRO-
VIDERS.—To0 the extent that catastrophic risk
protection coverage by approved insurance pro-
viders is sufficiently available in a State as de-
termined by the Secretary, only approved insur-
ance providers may provide the coverage in the
State.

““(iii) CURRENT POLICIES.—Subject to clause
(ii), all catastrophic risk protection policies writ-
ten by local offices of the Department shall be
transferred (including all fees collected for the
crop year in which the approved insurance pro-
vider will assume the policies) to the approved
insurance provider for performance of all sales,
service, and loss adjustment functions.”’; and

(2) in paragraph (7), by striking subparagraph
(A) and inserting the following:

“(A) IN GENERAL.—Effective for the spring-
planted 1996 and subsequent crops, to be eligible
for any payment or loan under the Agricultural
Market Transition Act, the conservation reserve
program, or any benefit described in section 371
of the Consolidated Farm and Rural Develop-
ment Act (7 U.S.C. 2008f), a person shall—

““(i) obtain at least the catastrophic level of
insurance for each crop of economic significance
in which the person has an interest; or

““(ii) provide a written waiver to the Secretary
that waives any eligibility for emergency crop
loss assistance in connection with the crop.”’.

(b) COVERAGE OF SEED CROPS.—Section
519(a)(2)(B) of the Act (7 U.S.C. 1519(a)(2)(B) is
amended by inserting ‘‘seed crops,” after
“‘turfgrass sod,”’.

SEC. 1402. COLLECTION AND USE OF AGRICUL-
TURAL QUARANTINE AND INSPEC-
TION FEES.

Subsection (a) of section 2509 of the Food, Ag-
riculture, Conservation, and Trade Act of 1990
(21 U.S.C. 136a) is amended to read as follows:

““(a) QUARANTINE AND INSPECTION FEES.—

““(1) FEES AUTHORIZED.—The Secretary of Ag-
riculture may prescribe and collect fees suffi-
cient—

“(A) to cover the cost of providing agricul-
tural quarantine and inspection services in con-
nection with the arrival at a port in the customs
territory of the United States, or the
preclearance or preinspection at a site outside
the customs territory of the United States, of an
international passenger, commercial vessel, com-
mercial aircraft, commercial truck, or railroad
car;

‘“(B) to cover the cost of administering this
subsection; and

““(C) through fiscal year 2002, to maintain a
reasonable balance in the Agricultural Quar-
antine Inspection User Fee Account established
under paragraph (5).

“(2) LIMITATION.—In setting the fees under
paragraph (1), the Secretary shall ensure that
the amount of the fees are commensurate with
the costs of agricultural quarantine and inspec-
tion services with respect to the class of persons
or entities paying the fees. The costs of the serv-
ices with respect to passengers as a class in-
cludes the costs of related inspections of the air-
craft or other vehicle.

““(3) STATUS OF FEES.—Fees collected under
this subsection by any person on behalf of the
Secretary are held in trust for the United States
and shall be remitted to the Secretary in such
manner and at such times as the Secretary may
prescribe.

““(4) LATE PAYMENT PENALTIES.—If a person
subject to a fee under this subsection fails to
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pay the fee when due, the Secretary shall assess

a late payment penalty, and the overdue fees

shall accrue interest, as required by section 3717

of title 31, United States Code.

““(5) AGRICULTURAL QUARANTINE INSPECTION
USER FEE ACCOUNT.—

““(A) ESTABLISHMENT.—There is established in
the Treasury of the United States a no-year
fund, to be known as the ‘Agricultural Quar-
antine Inspection User Fee Account’, which
shall contain all of the fees collected under this
subsection and late payment penalties and in-
terest charges collected under paragraph (4)
through fiscal year 2002.

““(B) UsSe oF ACCOUNT.—For each of the fiscal
years 1996 through 2002, funds in the Agricul-
tural Quarantine Inspection User Fee Account
shall be available, in such amounts as are pro-
vided in advance in appropriations Acts, to
cover the costs associated with the provision of
agricultural quarantine and inspection services
and the administration of this subsection.
Amounts made available under this subpara-
graph shall be available until expended.

““(C) Excess FEes.—Fees and other amounts
collected under this subsection in any of the fis-
cal years 1996 through 2002 in excess of
$100,000,000 shall be available for the purposes
specified in subparagraph (B) until expended,
without further appropriation.

‘“(6) USE OF AMOUNTS COLLECTED AFTER FIS-
CAL YEAR 2002.—After September 30, 2002, the un-
obligated balance in the Agricultural Quar-
antine Inspection User Fee Account and fees
and other amounts collected under this sub-
section shall be credited to the Department of
Agriculture accounts that incur the costs associ-
ated with the provision of agricultural quar-
antine and inspection services and the adminis-
tration of this subsection. The fees and other
amounts shall remain available to the Secretary
until expended without fiscal year limitation.

“(7) STAFF YEARS.—The number of full-time
equivalent positions in the Department of Agri-
culture attributable to the provision of agricul-
tural quarantine and inspection services and
the administration of this subsection shall not
be counted toward the limitation on the total
number of full-time equivalent positions in all
agencies specified in section 5(b) of the Federal
Workforce Restructuring Act of 1994 (Public
Law 103-226; 5 U.S.C. 3101 note) or other limita-
tion on the total number of full-time equivalent
positions.”’.

SEC. 1403. COMMODITY CREDIT CORPORATION IN-

TEREST RATE.

Notwithstanding any other provision of law,
the monthly Commodity Credit Corporation in-
terest rate applicable to loans provided for agri-
cultural commodities by the Corporation shall be
100 basis points greater than the rate determined
under the applicable interest rate formula in ef-
fect on October 1, 1995.
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Subtitle A—Financial Institutions
SEC. 2011. SPECIAL ASSESSMENT TO CAPITALIZE
SAIF.

(a) IN GENERAL.—Except as provided in sub-
section (f), the Board of Directors shall impose
a special assessment on the SAIF-assessable de-
posits of each insured depository institution at a
rate applicable to all such institutions that the
Board of Directors, in its sole discretion, deter-
mines (after taking into account the adjust-
ments described in subsections (g) through (j))
will cause the Savings Association Insurance
Fund to achieve the designated reserve ratio on
the first business day of January 1996.

(b) FACTORS TO BE CONSIDERED.—In carrying
out subsection (a), the Board of Directors shall
base its determination on—

(1) the monthly Savings Association Insurance
Fund balance most recently calculated;

(2) data on insured deposits reported in the
most recent reports of condition filed not later
than 70 days before the date of enactment of
this Act by insured depository institutions; and

(3) any other factors that the Board of Direc-
tors deems appropriate.

(c) DATE OF DETERMINATION.—For purposes of
subsection (a), the amount of the SAIF-assess-
able deposits of an insured depository institu-
tion shall be determined as of March 31, 1995.

(d) DATE PAYMENT DUE.—The special assess-
ment imposed under this section shall be—

(1) due on the first business day of January
1996; and

(2) paid to the Corporation on the later of—

(A) the first business day of January 1996; or

(B) such other date as the Corporation shall
prescribe, but not later than 60 days after the
date of enactment of this Act.

(e) ASSESSMENT DEPOSITED IN SAIF.—Not-
withstanding any other provision of law, the
proceeds of the special assessment imposed
under this section shall be deposited in the Sav-
ings Association Insurance Fund.

(f) EXEMPTIONS FOR CERTAIN INSTITUTIONS.—

(1) EXEMPTION FOR WEAK INSTITUTIONS.—The
Board of Directors may, by order, in its sole dis-
cretion, exempt any insured depository institu-
tion that the Board of Directors determines to be
weak, from paying the special assessment im-
posed under this section if the Board of Direc-
tors determines that the exemption would reduce
risk to the Savings Association Insurance Fund.

(2) GUIDELINES REQUIRED.—Not later than 30
days after the date of enactment of this Act, the
Board of Directors shall prescribe guidelines set-
ting forth the criteria that the Board of Direc-
tors will use in exempting institutions under
paragraph (1). Such guidelines shall be pub-
lished in the Federal Register.

(3) EXEMPTION FOR CERTAIN NEWLY CHAR-
TERED AND OTHER DEFINED INSTITUTIONS.—

(A) IN GENERAL.—INn addition to the institu-
tions exempted from paying the special assess-
ment under paragraph (1), the Board of Direc-
tors shall exempt any insured depository institu-
tion from payment of the special assessment if
the institution—

(i) was in existence on October 1, 1995, and
held no SAIF-assessable deposits prior to Janu-
ary 1, 1993;

(ii) is a Federal savings bank which—

Sec. 2017.

Sec. 2018.

Sec. 2019.
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(1) was established de novo in April 1994 in
order to acquire the deposits of a savings asso-
ciation which was in default or in danger of de-
fault; and

(I1) received minority interim capital assist-
ance from the Resolution Trust Corporation
under section 21A(w) of the Federal Home Loan
Bank Act in connection with the acquisition of
any such savings association; or

(iii) is a savings association, the deposits of
which are insured by the Savings Association
Insurance Fund, which—

(1) prior to January 1, 1987, was chartered as
a Federal savings bank insured by the Federal
Savings and Loan Insurance Corporation for
the purpose of acquiring all or substantially all
of the assets and assuming all or substantially
all of the deposit liabilities of a national bank in
a transaction consummated after July 1, 1986;
and

(1) as of the date of that transaction, had as-
sets of less than $150,000,000.

(B) DEFINITION.—For purposes of this para-
graph, an institution shall be deemed to have
held SAIF-assessable deposits prior to January
1, 1993, if—

(i) it directly held SAIF-assessable insured de-
posits prior to that date; or

(ii) it succeeded to, acquired, purchased, or
otherwise holds any SAIF-assessable deposits as
of the date of enactment of this Act that were
SAIlF-assessable deposits prior to January 1,
1993.

(4) EXEMPT INSTITUTIONS REQUIRED TO PAY AS-
SESSMENTS AT FORMER RATES.—

(A) PAYMENTS TO SAIF AND DIF.—AnNYy insured
depository institution that the Board of Direc-
tors exempts under this subsection from paying
the special assessment imposed under this sec-
tion shall pay semiannual assessments—

(i) during calendar years 1996 and 1997, into
the Savings Association Insurance Fund, based
on SAIlF-assessable deposits of that institution,
at assessment rates calculated under the sched-
ule in effect for Savings Association Insurance
Fund members on June 30, 1995; and

(ii) during calendar years 1998 and 1999—

(1) into the Deposit Insurance Fund, based on
SAIlF-assessable deposits of that institution as
of December 31, 1997, at assessment rates cal-
culated under the schedule in effect for Savings
Association Insurance Fund members on June
30, 1995; or

(1) in accordance with clause (i), if the Bank
Insurance Fund and the Savings Association
Insurance Fund are not merged into the Deposit
Insurance Fund.

(B) OPTIONAL PRO RATA PAYMENT OF SPECIAL
ASSESSMENT.—This paragraph shall not apply
with respect to any insured depository institu-
tion (or successor insured depository institution)
that has paid, during any calendar year from
1997 through 1999, upon such terms as the Cor-
poration may announce, an amount equal to the
product of—

(i) 12.5 percent of the special assessment that
the institution would have been required to pay
under subsection (a), if the Board of Directors
had not exempted the institution; and

(ii) the number of full semiannual periods re-
maining between the date of the payment and
December 31, 1999.

(g) SPECIAL ELECTION FOR CERTAIN INSTITU-
TIONS FACING HARDSHIP AS A RESULT OF THE
SPECIAL ASSESSMENT.—

(1) ELECTION AUTHORIZED.—If—

(A) an insured depository institution, or any
depository institution holding company which,
directly or indirectly, controls such institution,
is subject to terms or covenants in any debt obli-
gation or preferred stock outstanding on Sep-
tember 13, 1995; and

(B) the payment of the special assessment
under subsection (a) would pose a significant
risk of causing such depository institution or
holding company to default or violate any such
term or covenant,
the depository institution may elect, with the
approval of the Corporation, to pay such special
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assessment in accordance with paragraphs (2)
and (3) in lieu of paying such assessment in the
manner required under subsection (a).

(2) 1ST ASSESSMENT.—AnN insured depository
institution which makes an election under para-
graph (1) shall pay an assessment of 50 percent
of the amount of the special assessment that
would otherwise apply under subsection (a), by
the date on which such special assessment is
otherwise due under subsection (d).

(3) 2D ASSESSMENT.—AnN insured depository in-
stitution which makes an election under para-
graph (1) shall pay a 2d assessment, by the date
established by the Board of Directors in accord-
ance with paragraph (4), in an amount equal to
the product of 51 percent of the rate determined
by the Board of Directors under subsection (a)
for determining the amount of the special as-
sessment and the SAlF-assessable deposits of the
institution on March 31, 1996, or such other date
in calendar year 1996 as the Board of Directors
determines to be appropriate.

(4) DUE DATE OF 2D ASSESSMENT.—The date es-
tablished by the Board of Directors for the pay-
ment of the assessment under paragraph (3) by
a depository institution shall be the earliest
practicable date which the Board of Directors
determines to be appropriate, which is at least
15 days after the date used by the Board of Di-
rectors under paragraph (3).

(5) SUPPLEMENTAL SPECIAL ASSESSMENT.—AN
insured depository institution which makes an
election under paragraph (1) shall pay a supple-
mental special assessment, at the same time the
payment under paragraph (3) is made, in an
amount equal to the product of—

(A) 50 percent of the rate determined by the
Board of Directors under subsection (a) for de-
termining the amount of the special assessment;
and

(B) 95 percent of the amount by which the
SAIlF-assessable deposits used by the Board of
Directors for determining the amount of the 1st
assessment under paragraph (2) exceeds, if any,
the SAIF-assessable deposits used by the Board
for determining the amount of the 2d assessment
under paragraph (3).

(h) ADJUSTMENT OF SPECIAL ASSESSMENT FOR
CERTAIN BANK INSURANCE FUND MEMBER
BANKS.—

(1) IN GENERAL.—For purposes of computing
the special assessment imposed under this sec-
tion with respect to a Bank Insurance Fund
member bank, the amount of any deposits of
any insured depository institution which section
5(d)(3) of the Federal Deposit Insurance Act
treats as insured by the Savings Association In-
surance Fund shall be reduced by 20 percent—

(A) if the adjusted attributable deposit
amount of the Bank Insurance Fund member
bank is less than 50 percent of the total domestic
deposits of that member bank as of June 30,
1995; or

(B) if, as of June 30, 1995, the Bank Insurance
Fund member—

(i) had an adjusted attributable deposit
amount equal to less than 75 percent of the total
assessable deposits of that member bank;

(ii) had total assessable deposits greater than
$5,000,000,000; and

(iii) was owned or controlled by a bank hold-
ing company that owned or controlled insured
depository institutions having an aggregate
amount of deposits insured or treated as insured
by the Bank Insurance Fund greater than the
aggregate amount of deposits insured or treated
as insured by the Savings Association Insurance
Fund.

2 ADJUSTED ATTRIBUTABLE DEPOSIT
AMOUNT.—For purposes of this subsection, the
‘‘adjusted attributable deposit amount’ shall be
determined in accordance with section 5(d)(3)(C)
of the Federal Deposit Insurance Act.

(i) ADJUSTMENT TO THE ADJUSTED ATTRIB-
UTABLE DEPOSIT AMOUNT FOR CERTAIN BANK
INSURANCE FUND MEMBER BANKS.—Section
5(d)(3) of the Federal Deposit Insurance Act (12
U.S.C. 1815(d)(3)) is amended—
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(1) in subparagraph (C), by striking ““The ad-
justed attributable deposit amount’ and insert-
ing ‘““Except as provided in subparagraph (K),
the adjusted attributable deposit amount’’; and

(2) by adding at the end the following new
subparagraph:

““(K) ADJUSTMENT OF ADJUSTED ATTRIBUTABLE
DEPOSIT AMOUNT.—The amount determined
under subparagraph (C)(i) for deposits acquired
by March 31, 1995, shall be reduced by 20 per-
cent for purposes of computing the adjusted at-
tributable deposit amount for the payment of
any assessment for any semiannual period after
December 31, 1995 (other than the special assess-
ment imposed under section 2011(a) of the Bal-
anced Budget Act of 1995), for a Bank Insur-
ance Fund member bank that, as of June 30,
1995—

“(i) had an adjusted attributable deposit
amount that was less than 50 percent of the
total deposits of that member bank; or

“(@i)(1) had an adjusted attributable deposit
amount equal to less than 75 percent of the total
assessable deposits of that member bank;

“(I) had total assessable deposits greater
than $5,000,000,000; and

“(111) was owned or controlled by a bank
holding company that owned or controlled in-
sured depository institutions having an aggre-
gate amount of deposits insured or treated as in-
sured by the Bank Insurance Fund greater than
the aggregate amount of deposits insured or
treated as insured by the Savings Association
Insurance Fund.”.

(j) ADJUSTMENT OF SPECIAL ASSESSMENT FOR
CERTAIN SAVINGS ASSOCIATIONS.—

(1) SPECIAL ASSESSMENT REDUCTION.—For pur-
poses of computing the special assessment im-
posed under this section, in the case of any con-
verted association, the amount of any deposits
of such association which were insured by the
Savings Association Insurance Fund as of
March 31, 1995, shall be reduced by 20 percent.

(2) CONVERTED ASSOCIATION.—For purposes of
this subsection, the term ‘‘converted associa-
tion’” means—

(A) any Federal savings association—

(i) that is a member of the Savings Association
Insurance Fund and that has deposits subject to
assessment by that fund which did not exceed
$4,000,000,000, as of March 31, 1995; and

(i) that had been, or is a successor by merger,
acquisition, or otherwise to an institution that
had been, a State savings bank, the deposits of
which were insured by the Federal Deposit In-
surance Corporation prior to August 9, 1989,
that converted to a Federal savings association
pursuant to section 5(i) of the Home Owners’
Loan Act prior to January 1, 1985;

(B) a State depository institution that is a
member of the Savings Association Insurance
Fund that had been a State savings bank prior
to October 15, 1982, and was a Federal savings
association on August 9, 1989;

(C) an insured bank that—

(i) was established de novo in order to acquire
the deposits of a savings association in default
or in danger of default;

(ii) did not open for business before acquiring
the deposits of such savings association; and

(iii) was a Savings Association Insurance
Fund member as of the date of enactment of this
Act; and

(D) an insured bank that—

(i) resulted from a savings association before
December 19, 1991, in accordance with section
5(d)(2)(G) of the Federal Deposit Insurance Act;
and

(ii) had an increase in its capital in conjunc-
tion with the conversion in an amount equal to
more than 75 percent of the capital of the insti-
tution on the day before the date of the conver-
sion.

SEC. 2012. FINANCING CORPORATION ASSESS-
MENTS SHARED PROPORTIONALLY
BY ALL INSURED DEPOSITORY INSTI-
TUTIONS.

(a) IN GENERAL.—Section 21 of the Federal
Home Loan Bank Act (12U.S.C. 1441) is
amended—
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(1) in subsection (f)(2)—

(A) in the matter immediately preceding sub-
paragraph (A)—

(i) by striking “‘Savings Association Insurance
Fund member” and inserting ‘‘insured deposi-
tory institution’’; and

(ii) by striking ‘““members’” and inserting ‘‘in-
stitutions’’; and

(B) by striking “*, except that—'" and all that
follows through the end of the paragraph and
inserting ‘*, except that—

“(A) the Financing Corporation shall have
first priority to make the assessment; and

“(B) no limitation under clause (i) or (iii) of
section 7(b)(2)(A) of the Federal Deposit Insur-
ance Act shall apply for purposes of this para-
graph.”’; and

(2) in subsection (k)—

(A) by striking ‘‘section—’" and inserting
“‘section, the following definitions shall apply:”’;

(B) by striking paragraph (1);

(C) by redesignating paragraphs (2) and (3) as
paragraphs (1) and (2), respectively; and

(D) by adding at the end the following new
paragraph:

““(3) INSURED DEPOSITORY INSTITUTION.—The
term ‘insured depository institution’ has the
same meaning as in section 3 of the Federal De-
posit Insurance Act.”.

(b) CONFORMING AMENDMENT.—Section 7(b)(2)
of the Federal Deposit Insurance Act (12 U.S.C.
1817(b)(2)) is amended by striking subparagraph
(D)

’

(c) EFFECTIVE DATE.—This section and the
amendments made by this section shall become
effective on January 1, 1996.

SEC. 2013. MERGER OF BIF AND SAIF.

(a) IN GENERAL.—

(1) MERGER.—The Bank Insurance Fund and
the Savings Association Insurance Fund shall
be merged into the Deposit Insurance Fund es-
tablished by section 11(a)(4) of the Federal De-
posit Insurance Act, as amended by this section.

(2) DISPOSITION OF ASSETS AND LIABILITIES.—
All assets and liabilities of the Bank Insurance
Fund and the Savings Association Insurance
Fund shall be transferred to the Deposit Insur-
ance Fund.

(3) NO SEPARATE EXISTENCE.—The separate ex-
istence of the Bank Insurance Fund and the
Savings Association Insurance Fund shall
cease.

(b) SPECIAL RESERVE OF THE DEPOSIT INSUR-
ANCE FUND.—

(1) IN GENERAL.—Immediately before the merg-
er of the Bank Insurance Fund and the Savings
Association Insurance Fund, if the reserve ratio
of the Savings Association Insurance Fund ex-
ceeds the designated reserve ratio, the amount
by which that reserve ratio exceeds the des-
ignated reserve ratio shall be placed in the Spe-
cial Reserve of the Deposit Insurance Fund, es-
tablished under section 11(a)(5) of the Federal
Deposit Insurance Act, as amended by this sec-
tion.

(2) DEFINITION.—For purposes of this sub-
section, the term “‘reserve ratio’” means the ratio
of the net worth of the Savings Association In-
surance Fund to aggregate estimated insured
deposits held in all Savings Association Insur-
ance Fund members.

(c) EFFecTIVE DATE.—This section and the
amendments made by this section shall become
effective on January 1, 1998, if no insured depos-
itory institution is a savings association on that
date.

(d) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) DEPOSIT  INSURANCE  FUND.—Section
11(a)(4) of the Federal Deposit Insurance Act (12
U.S.C. 1821(a)(4)) is amended—

(A) by redesignating subparagraph (B) as sub-
paragraph (C);

(B) by striking subparagraph (A) and insert-
ing the following:

““(A) ESTABLISHMENT.—There is established
the Deposit Insurance Fund, which the Cor-
poration shall—
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(i) maintain and administer;

““(ii) use to carry out its insurance purposes in
the manner provided by this subsection; and

“(iii) invest in accordance with section 13(a).

““(B) UsEs.—The Deposit Insurance Fund
shall be available to the Corporation for use
with respect to Deposit Insurance Fund mem-
bers.””; and

(C) by striking ‘“(4) GENERAL PROVISIONS RE-
LATING TO FUNDS.—’ and inserting the follow-
ing:

‘“(4) ESTABLISHMENT OF THE DEPOSIT INSUR-
ANCE FUND.—".

(2) OTHER REFERENCES.—Section 11(a)(4)(C) of
the Federal Deposit Insurance Act (12 U.S.C.
1821(a)(4)(C), as redesignated by paragraph (1)
of this subsection) is amended by striking
“Bank Insurance Fund and the Savings Asso-
ciation Insurance Fund’’ and inserting ‘‘Deposit
Insurance Fund”.

(3) DEPOSITS INTO FUND.—Section 11(a)(4) of
the Federal Deposit Insurance Act (12 U.S.C.
1821(a)(4)) is amended by adding at the end the
following new subparagraph:

‘(D) DeposITs.—AIll amounts assessed against
insured depository institutions by the Corpora-
tion shall be deposited in the Deposit Insurance
Fund.”.

(4) SPECIAL RESERVE OF DEPOSITS.—Section
11(a)(5) of the Federal Deposit Insurance Act (12
U.S.C. 1821(a)(5)) is amended to read as follows:

““(5) SPECIAL RESERVE OF DEPOSIT INSURANCE
FUND.—

““(A) ESTABLISHMENT.—

““(i) IN GENERAL.—There is established a Spe-
cial Reserve of the Deposit Insurance Fund,
which shall be administered by the Corporation
and shall be invested in accordance with section
13(a).

““(ii) LIMITATION.—The Corporation shall not
provide any assessment credit, refund, or other
payment from any amount in the Special Re-
serve.

‘“(B) EMERGENCY USE OF SPECIAL RESERVE.—
Notwithstanding subparagraph (A)(ii), the Cor-
poration may, in its sole discretion, transfer
amounts from the Special Reserve to the Deposit
Insurance Fund, for the purposes set forth in
paragraph (4), only if—

(i) the reserve ratio of the Deposit Insurance
Fund is less than 50 percent of the designated
reserve ratio; and

““(ii) the Corporation expects the reserve ratio
of the Deposit Insurance Fund to remain at less
than 50 percent of the designated reserve ratio
for each of the next 4 calendar quarters.

““(C) EXCLUSION OF SPECIAL RESERVE IN CAL-
CULATING RESERVE RATIO.—Notwithstanding
any other provision of law, any amounts in the
Special Reserve shall be excluded in calculating
the reserve ratio of the Deposit Insurance Fund
under section 7.”.

(5) FEDERAL HOME LOAN BANK ACT.—Section
21B(F)(2)(C)(ii) of the Federal Home Loan Bank
Act (12 U.S.C. 1441b(f)(2)(C)(ii)) is amended—

(A) in subclause (1), by striking ‘‘to Savings
Associations Insurance Fund members’ and in-
serting ‘‘to insured depository institutions, and
their successors, which were Savings Associa-
tion Insurance Fund members on September 1,
1995”"; and

(B) in subclause (11), by striking ‘‘to Savings
Associations Insurance Fund members’ and in-
serting ‘“‘to insured depository institutions, and
their successors, which were Savings Associa-
tion Insurance Fund members on September 1,
19957,

(6) REPEALS.—

(A) SECTION 3.—Section 3(y) of the Federal
Deposit Insurance Act (12 U.S.C. 1813(y)) is
amended to read as follows:

““(y) DEFINITIONS RELATING TO THE DEPOSIT
INSURANCE FUND.—The term

‘(1) DEPOSIT INSURANCE FUND.—The term ‘De-
posit Insurance Fund’ means the fund estab-
lished under section 11(a)(4).

““(2) RESERVE RATIO.—The term ‘reserve ratio’
means the ratio of the net worth of the Deposit
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Insurance Fund to aggregate estimated insured
deposits held in all insured depository institu-
tions.

““(3) DESIGNATED RESERVE RATIO.—The des-
ignated reserve ratio of the Deposit Insurance
Fund for each year shall be—

““(A) 1.25 percent of estimated insured depos-
its; or

““(B) a higher percentage of estimated insured
deposits that the Board of Directors determines
to be justified for that year by circumstances
raising a significant risk of substantial future
losses to the fund.

(B) SECTION 7.—Section 7 of the Federal De-
posit Insurance Act (12 U.S.C. 1817) is amend-
ed—

(i) by striking subsection (I);

(ii) by redesignating subsections (m) and (n)
as subsections (I) and (m), respectively;

(iii) in subsection (b)(2), by striking subpara-
graphs (B) and (F), and by redesignating sub-
paragraphs (C), (E), (G), and (H) as subpara-
graphs (B) through (E), respectively.

(C) SECTION 11.—Section 11(a) of the Federal
Deposit Insurance Act (12 U.S.C. 1821(a)) is
amended—

(i) by striking paragraphs (6) and (7); and

(ii) by redesignating paragraph (8) as para-
graph (6).

(7) SECTION 5136 OF THE REVISED STATUTES.—
Paragraph Eleventh of section 5136 of the Re-
vised Statutes (12 U.S.C. 24) is amended in the
fifth sentence, by striking ‘‘affected deposit in-
surance fund” and inserting ‘“‘Deposit Insur-
ance Fund”.

(8) INVESTMENTS PROMOTING PUBLIC WELFARE;
LIMITATIONS ON AGGREGATE INVESTMENTS.—The
23d undesignated paragraph of section 9 of the
Federal Reserve Act (12 U.S.C. 338a) is amended
in the fourth sentence, by striking ‘‘affected de-
posit insurance fund’” and inserting ‘‘Deposit
Insurance Fund”’.

) ADVANCES TO CRITICALLY
UNDERCAPITALIZED DEPOSITORY INSTITUTIONS.—
Section 10B(b)(3)(A)(ii) of the Federal Reserve
Act (12 U.S.C. 347b(b)(3)(A)(ii)) is amended by
striking ““any deposit insurance fund in”’ and
inserting ‘‘the Deposit Insurance Fund of’’.

(10) AMENDMENTS TO THE BALANCED BUDGET
AND EMERGENCY DEFICIT CONTROL ACT OF 1985.—
Section 255(g)(1)(A) of the Balanced Budget and
Emergency Deficit Control Act of 1985 (2 U.S.C.
905(g)(1)(A)) is amended—

(A) by striking “Bank Insurance Fund” and
inserting ‘‘Deposit Insurance Fund’’; and

(B) by striking ‘“‘Federal Deposit Insurance
Corporation, Savings Association Insurance
Fund;”.

(11) FURTHER AMENDMENTS TO THE FEDERAL
HOME LOAN BANK ACT.—The Federal Home Loan
Bank Act (12 U.S.C. 1421 et seq.) is amended—

(A) in section 11(k) (12 U.S.C. 1431(k))—

(i) in the subsection heading, by striking
“SAIF’ and inserting ‘““THE DEPOSIT INSURANCE
FUND”’; and

(ii) by striking ‘“‘Savings Association Insur-
ance Fund’ each place such term appears and
inserting ‘‘Deposit Insurance Fund’’;

(B) in section 21A(b)(4)(B) (12 U.S.C.
1441a(b)(4)(B)), by striking ‘‘affected deposit in-
surance fund” and inserting ‘‘Deposit Insur-
ance Fund’’;

(C) in section
1441a(b)(6)(B))—

(i) in the subparagraph heading, by striking
“SAIF-INSURED BANKS’ and inserting ‘‘CHAR-
TER CONVERSIONS’’; and

(ii) by striking ‘‘Savings Association Insur-
ance Fund member’”’ and inserting ‘‘savings as-
sociation”’;

(D) in section 21A(b)(10)(A)(iv)(Il) (12 U.S.C.
1441a(b)(10)(A)(iv)(11)), by striking ‘‘Savings As-
sociation Insurance Fund’ and inserting ‘‘De-
posit Insurance Fund’’;

(E) in section 21B(e) (12 U.S.C. 1441b(e))—

(i) in paragraph (5), by inserting ‘“‘as of the
date of funding’ after ‘‘Savings Association In-
surance Fund members” each place such term
appears;

21A(b)(6)(B) (12 U.S.C.
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(ii) by striking paragraph (7); and

(iii) by redesignating paragraph (8) as para-
graph (7); and

(F) in section 21B(k) (12 U.S.C. 1441b(k))—

(i) by striking paragraph (8); and

(ii) by redesignating paragraphs (9) and (10)
as paragraphs (8) and (9), respectively.

(12) AMENDMENTS TO THE HOME OWNERS’ LOAN
ACT.—The Home Owners’ Loan Act (12 U.S.C.
1461 et seq.) is amended—

(A) in section 5 (12 U.S.C. 1464)—

(i) in subsection (c)(5)(A), by striking ‘‘that is
a member of the Bank Insurance Fund’’;

(ii) in subsection (c)(6), by striking ““As used
in this subsection—"" and inserting ‘‘For pur-
poses of this subsection, the following defini-
tions shall apply:”’;

(iii) in subsection (0)(1), by striking “‘that is a
Bank Insurance Fund member’’;

(iv) in subsection (0)(2)(A), by striking “‘a
Bank Insurance Fund member until such time
as it changes its status to a Savings Association
Insurance Fund member’” and inserting ‘‘in-
sured by the Deposit Insurance Fund’’;

(v) in subsection (t)(5)(D)(iii)(11), by striking
‘‘affected deposit insurance fund’” and inserting
“‘Deposit Insurance Fund’’;

(vi) in subsection (t)(7)(C)(i)(1), by striking
‘‘affected deposit insurance fund’” and inserting
“‘Deposit Insurance Fund’’; and

(vii) in subsection (v)(2)(A)(i), by striking “,
the Savings Association Insurance Fund’” and
inserting ‘“‘or the Deposit Insurance Fund’’; and

(B) in section 10 (12 U.S.C. 1467a)—

(i) in subsection (e)(1)(A)(iii)(VII), by adding
“or’” at the end;

(i) in subsection (e)(1)(A)(iv),
““and”” at the end;

(iii) in subsection (e)(1)(B), by striking ‘‘Sav-
ings Association Insurance Fund or Bank In-
surance Fund’ and inserting ‘‘Deposit Insur-
ance Fund’’;

(iv) in subsection (e)(2), by striking ‘‘Savings
Association Insurance Fund or the Bank Insur-
ance Fund” and inserting ‘“‘Deposit Insurance
Fund”’; and

(v) in subsection (m)(3), by striking subpara-
graph (E), and by redesignating subparagraphs
(F), (G), and (H) as subparagraphs (E), (F), and
(G), respectively.

(13) AMENDMENTS TO THE NATIONAL HOUSING
ACT.—The National Housing Act (12 U.S.C. 1701
et seq.) is amended—

(A) in section 317(b)(1)(B) (12 U.S.C.
1723i(b)(1)(B)), by striking ‘‘Bank Insurance
Fund for banks or through the Savings Associa-
tion Insurance Fund for savings associations’’
and inserting ‘‘Deposit Insurance Fund’’; and

(B) in section 526(b)(1)(B)(ii) (12 U.S.C. 1735f-
14(b)(1)(B)(ii)), by striking ‘““Bank Insurance
Fund for banks and through the Savings Asso-
ciation Insurance Fund for savings associa-
tions’” and inserting ‘‘Deposit Insurance Fund’.

(14) FURTHER AMENDMENTS TO THE FEDERAL
DEPOSIT INSURANCE ACT.—The Federal Deposit
Insurance Act (12 U.S.C. 1811 et seq.) is amend-
ed—

(A) in section 3(a)(1) (12 U.S.C. 1813(a)(1)), by
striking subparagraph (B) and inserting the fol-
lowing:

(B)
tion.”’;

(B) in section 5(b)(5) (12 U.S.C. 1815(b)(5)), by
striking ‘“‘the Bank Insurance Fund or the Sav-
ings Association Insurance Fund;” and insert-
ing “‘Deposit Insurance Fund,”’;

(C) in section 5(d) (12 U.S.C. 1815(d)), by strik-
ing paragraphs (2) and (3);

(D) in section 5(d)(1) (12 U.S.C. 1815(d)(1))—

(i) in subparagraph (A), by striking ‘“‘reserve
ratios in the Bank Insurance Fund and the Sav-
ings Association Insurance Fund’ and inserting
“the reserve ratio of the Deposit Insurance
Fund”’;

(ii) by striking subparagraph (B) and insert-
ing the following:

*“(2) FEE CREDITED TO THE DEPOSIT INSURANCE
FUND.—The fee paid by the depository institu-

by adding

includes any former savings associa-
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tion under paragraph (1) shall be credited to the
Deposit Insurance Fund.”’;

(iii) by striking ““(1) UNINSURED
TIONS.—""; and

(iv) by redesignating subparagraphs (A) and
(C) as paragraphs (1) and (3), respectively, and
moving the margins 2 ems to the left;

(E) in section 5(e) (12 U.S.C. 1815(e))—

(i) in paragraph (5)(A), by striking ““‘Bank In-
surance Fund or the Savings Association Insur-
ance Fund” and inserting ‘“‘Deposit Insurance
Fund’’;

(ii) by striking paragraph (6); and

(iii) by redesignating paragraphs (7), (8), and
(9) as paragraphs (6), (7), and (8), respectively;

(F) in section 6(5) (12 U.S.C. 1816(5)), by strik-
ing ““Bank Insurance Fund or the Savings Asso-
ciation Insurance Fund’’ and inserting ‘‘Deposit
Insurance Fund’’;

(G) in section 7(b) (12 U.S.C. 1817(b))—

(i) in paragraph (1)(D), by striking ‘‘each de-
posit insurance fund’” and inserting ‘‘the De-
posit Insurance Fund’’;

(ii) in clauses (i)(I) and (iv) of paragraph
(2)(A), by striking ‘“‘each deposit insurance
fund” each place such term appears and insert-
ing ‘““the Deposit Insurance Fund’’;

(iii) in paragraph (2)(A)(iii), by striking “‘a
deposit insurance fund’ and inserting ‘‘the De-
posit Insurance Fund’’;

(iv) by striking clause (iv) of paragagraph
@A);

(v) in paragraph (2)(C) (as redesignated by
paragraph (6)(B) of this subsection)—

() by striking ‘““any deposit insurance fund’’
and inserting ‘‘the Deposit Insurance Fund’’;
and

(I1) by striking ‘“that fund’’ each place such
term appears and inserting ‘‘the Deposit Insur-
ance Fund”’;

(vi) in paragraph (2)(D) (as redesignated by
paragraph (6)(B) of this subsection)—

() in the subparagraph heading, by striking
““FUNDS ACHIEVE” and inserting ‘‘FUND
ACHIEVES™’; and

(I1) by striking ““a deposit insurance fund’
and inserting ‘‘the Deposit Insurance Fund’’;

(vii) in paragraph (3)—

(I) in the paragraph heading,
““FUNDS’’ and inserting ‘‘FUND’’;

(I1) by striking ‘“‘that fund’’ each place such
term appears and inserting ‘‘the Deposit Insur-
ance Fund”’;

(1) in subparagraph (A), by striking ““‘Except
as provided in paragraph (2)(F), if”” and insert-
ing “If"’;

(IV) in subparagraph (A), by striking ‘“‘any
deposit insurance fund’ and inserting ‘‘the De-
posit Insurance Fund’’; and

(V) by striking subparagraphs (C) and (D)
and inserting the following:

““(C) AMENDING SCHEDULE.—The Corporation
may, by regulation, amend a schedule promul-
gated under subparagraph (B).”’; and

(viii) in paragraph (6)—

(1) by striking ““any such assessment’” and in-
serting ‘‘any such assessment is necessary’’;

(1) by striking ““(A) is necessary—"’;

(111) by striking subparagraph (B);

(1V) by redesignating clauses (i), (ii), and (iii)
as subparagraphs (A), (B), and (C), respectively,
and moving the margins 2 ems to the left; and

(V) in subparagraph (C) (as redesignated), by
striking *‘; and’ and inserting a period;

(H) in section 11(f)(1) (12 U.S.C. 1821(f)(1)), by
striking ‘‘, except that—"" and all that follows
through the end of the paragraph and inserting
a period;

(1) in section 11(i)(3) (12 U.S.C. 1821(i)(3))—

(i) by striking subparagraph (B);

(ii) by redesignating subparagraph (C) as sub-
paragraph (B); and

(iii) in subparagraph (B) (as redesignated), by
striking ‘‘subparagraphs (A) and (B)” and in-
serting ‘‘subparagraph (A)’’;

(J) in section 11A(a) (12 U.S.C. 1821a(a))—

(i) in paragraph (2), by striking “‘LIABIL-
ITIES.—”" and all that follows through ‘‘Except’
and inserting “‘LIABILITIES.—Except’’;
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(ii) by striking paragraph (2)(B); and

(iii) in paragraph (3), by striking ‘‘the Bank
Insurance Fund, the Savings Association Insur-
ance Fund,” and inserting ‘‘the Deposit Insur-
ance Fund’’;

(K) in section 11A(b) (12 U.S.C. 1821a(b)), by
striking paragraph (4);

(L) in section 11A(f) (12 U.S.C. 1821a(f)), by
striking ‘‘Savings Association Insurance Fund”
and inserting ‘‘Deposit Insurance Fund”’;

(M) in section 13 (12 U.S.C. 1823)—

(i) in subsection (a)(1), by striking ‘““‘Bank In-
surance Fund, the Savings Association Insur-
ance Fund,” and inserting ‘‘Deposit Insurance
Fund, the Special Reserve of the Deposit Insur-
ance Fund,”’;

(ii) in subsection (c)(4)(E)—

(1) in the subparagraph heading, by striking
““FUNDS”” and inserting ‘‘FUND’’; and

(1) in clause (i), by striking ‘“any insurance
fund’”” and inserting ‘‘the Deposit Insurance
Fund’’;

(iii) in subsection (c)(4)(G)(ii)—

(1) by striking ‘““appropriate insurance fund”
and inserting ‘‘Deposit Insurance Fund”’;

(1) by striking ‘“the members of the insurance
fund (of which such institution is a member)”’
and inserting ‘“‘insured depository institutions’’;

(111) by striking ““‘each member’s”” and insert-
ing “‘each insured depository institution’s’’; and

(IV) by striking ‘“‘the member’s’ each place
such term appears and inserting ‘‘the institu-
tion’s™’;

(iv) in subsection (c), by striking paragraph
(11);

(v) in subsection (h), by striking ““Bank Insur-
ance Fund” and inserting ‘‘Deposit Insurance
Fund’’;

(vi) in subsection (k)(4)(B)(i), by striking
“‘Savings Association Insurance Fund’ and in-
serting ‘‘Deposit Insurance Fund’’; and

(vii) in subsection (k)(5)(A), by striking ‘‘Sav-
ings Association Insurance Fund’’ and inserting
“‘Deposit Insurance Fund’’;

(N) in section 14(a) (12 U.S.C. 1824(a)) in the
fifth sentence—

(i) by striking ‘““Bank Insurance Fund or the
Savings Association Insurance Fund’” and in-
serting ‘‘Deposit Insurance Fund’’; and

(ii) by striking “‘each such fund’” and insert-
ing “‘the Deposit Insurance Fund’’;

(O) in section 14(b) (12 U.S.C. 1824(b)), by
striking ‘‘Bank Insurance Fund or Savings As-
sociation Insurance Fund’ and inserting ‘‘De-
posit Insurance Fund’’;

(P) in section 14(c) (12 U.S.C. 1824(c)), by
striking paragraph (3);

(Q) in section 14(d) (12 U.S.C. 1824(d))—

(i) by striking “‘BIF’’ each place such term ap-
pears and inserting “‘DIF’’; and

(ii) by striking ‘‘Bank Insurance Fund’ each
place such term appears and inserting ‘‘Deposit
Insurance Fund’’;

(R) in section 15(c)(5) (12 U.S.C. 1825(c)(5))—

(i) by striking ‘‘the Bank Insurance Fund or
Savings Association Insurance Fund, respec-
tively’” each place such term appears and insert-
ing “‘the Deposit Insurance Fund’’; and

(ii) in subparagraph (B), by striking ‘“‘the
Bank Insurance Fund or the Savings Associa-
tion Insurance Fund, respectively’” and insert-
ing ‘‘the Deposit Insurance Fund’’;

(S) in section 17(a) (12 U.S.C. 1827(a))—

(i) in the subsection heading, by striking
“BIF, SAIF,” and inserting ‘“THE DEPOSIT IN-
SURANCE FUND’’; and

(ii) in paragraph (1), by striking ‘‘the Bank
Insurance Fund, the Savings Association Insur-
ance Fund,” each place such term appears and
inserting ‘‘the Deposit Insurance Fund’’;

(T) in section 17(d) (12 U.S.C. 1827(d)), by
striking ‘‘the Bank Insurance Fund, the Sav-
ings Association Insurance Fund,” each place
such term appears and inserting ‘‘the Deposit
Insurance Fund’’;

(V) in section 18(m)(3) (12 U.S.C. 1828(m)(3))—

(i) by striking ‘‘Savings Association Insurance
Fund’’ each place such term appears and insert-
ing “‘Deposit Insurance Fund’’; and
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(ii) in subparagraph (C), by striking ‘“‘or the
Bank Insurance Fund’’;

(V) in section 18(p) (12 U.S.C. 1828(p)), by
striking ‘‘deposit insurance funds’’ and insert-
ing “‘Deposit Insurance Fund’’;

(W) in section 24 (12 U.S.C. 1831a) in sub-
sections (a)(1) and (d)(1)(A), by striking ‘‘appro-
priate deposit insurance fund’’ each place such
term appears and inserting ‘‘Deposit Insurance
Fund’’;

(X) in section 28 (12 U.S.C. 1831e), by striking
“‘affected deposit insurance fund’” each place
such term appears and inserting ‘‘Deposit Insur-
ance Fund’’;

(Y) by striking section 31 (12 U.S.C. 1831h);

(Z) in section 36(i)(3) (12 U.S.C. 1831m(i)(3))
by striking ‘‘affected deposit insurance fund”
and inserting ‘‘Deposit Insurance Fund”’;

(AA) in section 38(a) (12 U.S.C. 183lo(a)) in
the subsection heading, by striking ‘‘FUNDS’’
and inserting ‘‘FUND”’;

(BB) in section 38(k) (12 U.S.C. 1831o(k))—

(i) in paragraph (1), by striking ‘‘a deposit in-
surance fund” and inserting ‘‘the Deposit In-
surance Fund’’; and

(ii) in paragraph (2)(A)—

(1) by striking ““A deposit insurance fund”’
and inserting ‘““The Deposit Insurance Fund’’;
and

(1) by striking ‘“‘the deposit insurance fund’s
outlays’ and inserting ‘‘the outlays of the De-
posit Insurance Fund’’; and

(CC) in section 38(0) (12 U.S.C. 18310(0))—

(i) by striking ‘“AssocCIATIONS.—’” and all that
follows through ‘‘Subsections (e)(2)’” and insert-
ing ““ASSOCIATIONS.—Subsections (e)(2)"’;

(ii) by redesignating subparagraphs (A), (B),
and (C) as paragraphs (1), (2), and (3), respec-
tively, and moving the margins 2 ems to the left;
and

(iii) in paragraph (1) (as redesignated), by re-
designating clauses (i) and (ii) as subpara-
graphs (A) and (B), respectively, and moving
the margins 2 ems to the left.

(15) AMENDMENTS TO THE FINANCIAL INSTITU-
TIONS REFORM, RECOVERY, AND ENFORCEMENT
ACT OF 1989.—The Financial Institutions Reform,
Recovery, and Enforcement Act (Public Law
101-73; 103 Stat. 183) is amended—

(A) in section 951(b)(3)(B) (12 U.S.C.
1833a(b)(3)(B)), by striking ‘‘Bank Insurance
Fund, the Savings Association Insurance
Fund,” and inserting ‘‘Deposit Insurance
Fund’’; and

(B) in section 1112(c)(1)(B) (12 U.S.C.
3341(c)(1)(B)), by striking ‘‘Bank Insurance
Fund, the Savings Association Insurance
Fund,” and inserting ‘‘Deposit Insurance
Fund”.

(16) AMENDMENT TO THE BANK ENTERPRISE ACT
OF 1991.—Section 232(a)(1) of the Bank Enter-
prise Act of 1991 (12 U.S.C. 1834(a)(1)) is amend-
ed by striking “‘section 7(b)(2)(H)’’ and inserting
“‘section 7(b)(2)(G)”".

(17) AMENDMENT TO THE BANK HOLDING COM-
PANY ACT.—Section 2(j)(2) of the Bank Holding
Company Act of 1956 (12 U.S.C. 1841(j)(2)) is
amended by striking ‘‘Savings Association In-
surance Fund’ and inserting ‘‘Deposit Insur-
ance Fund’’.

SEC. 2014. CREATION OF SAIF SPECIAL RESERVE.

Section 11(a)(6) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1821(a)(6)) is amended by
adding at the end the following new subpara-
graph:

“(L) ESTABLISHMENT OF SAIF SPECIAL RE-
SERVE.—

““(i) ESTABLISHMENT.—If, on January 1, 1998,
the reserve ratio of the Savings Association In-
surance Fund exceeds the designated reserve
ratio, there is established a Special Reserve of
the Savings Association Insurance Fund, which
shall be administered by the Corporation and
shall be invested in accordance with section
13(a).

““(if) AMOUNTS IN SPECIAL RESERVE.—If, on
January 1, 1998, the reserve ratio of the Savings
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Association Insurance Fund exceeds the des-
ignated reserve ratio, the amount by which the
reserve ratio exceeds the designated reserve ratio
shall be placed in the Special Reserve of the
Savings Association Insurance Fund established
by clause (i).

““(iii) LIMITATION.—The Corporation shall not
provide any assessment credit, refund, or other
payment from any amount in the Special Re-
serve of the Savings Association Insurance
Fund.

““(iv) EMERGENCY USE OF SPECIAL RESERVE.—
Notwithstanding clause (iii), the Corporation
may, in its sole discretion, transfer amounts
from the Special Reserve of the Savings Associa-
tion Insurance Fund to the Savings Association
Insurance Fund for the purposes set forth in
paragraph (4), only if—

“(1) the reserve ratio of the Savings Associa-
tion Insurance Fund is less than 50 percent of
the designated reserve ratio; and

““(I1) the Corporation expects the reserve ratio
of the Savings Association Insurance Fund to
remain at less than 50 percent of the designated
reserve ratio for each of the next 4 calendar
quarters.

““(v) EXCLUSION OF SPECIAL RESERVE IN CAL-
CULATING RESERVE RATIO.—Notwithstanding
any other provision of law, any amounts in the
Special Reserve of the Savings Association In-
surance Fund shall be excluded in calculating
the reserve ratio of the Savings Association In-
surance Fund.”.

SEC. 2015. REFUND OF AMOUNTS IN DEPOSIT IN-
SURANCE FUND IN EXCESS OF DES-
IGNATED RESERVE AMOUNT.

Subsection (e) of section 7 of the Federal De-
posit Insurance Act (12 U.S.C. 1817(e)) is amend-
ed to read as follows:

‘‘(e) REFUNDS.—

‘(1) OVERPAYMENTS.—InN the case of any pay-
ment of an assessment by an insured depository
institution in excess of the amount due to the
Corporation, the Corporation may—

““(A) refund the amount of the excess payment
to the insured depository institution; or

““(B) credit such excess amount toward the
payment of subsequent semiannual assessments
until such credit is exhausted.

‘“(2) BALANCE IN INSURANCE FUND IN EXCESS OF
DESIGNATED RESERVE.—

““(A) IN GENERAL.—Subject to subparagraphs
(B) and (C), if, as of the end of any semiannual
assessment period, the amount of the actual re-
serves in—

“(i) the Bank Insurance Fund (until the
merger of such fund into the Deposit Insurance
Fund pursuant to section 2013 of the Balanced
Budget Act of 1995); or

‘(i) the Deposit Insurance Fund (after the es-
tablishment of such fund),
exceeds the balance required to meet the des-
ignated reserve ratio applicable with respect to
such fund, such excess amount shall be re-
funded to insured depository institutions by the
Corporation on such basis as the Board of Di-
rectors determines to be appropriate, taking into
account the factors considered under the risk-
based assessment system.

““(B) REFUND NOT TO EXCEED PREVIOUS SEMI-
ANNUAL ASSESSMENT.—The amount of any re-
fund under this paragraph to any member of a
deposit insurance fund for any semiannual as-
sessment period may not exceed the total
amount of assessments paid by such member to
the insurance fund with respect to such period.

““(C) REFUND LIMITATION FOR CERTAIN INSTI-
TUTIONS.—No refund may be made under this
paragraph with respect to the amount of any
assessment paid for any semiannual assessment
period by any insured depository institution de-
scribed in clause (v) of subsection (b)(2)(A).”".
SEC. 2016. ASSESSMENT RATES FOR SAIF MEM-

BERS MAY NOT BE LESS THAN AS-
SESSMENT RATES FOR BIF MEM-
BERS.

Section 7(b)(2)(C) of the Federal Deposit In-

surance Act (12 U.S.C. 1817(b)(2)(E), as redesig-
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nated by section 2013(d)(6) of this Act) is amend-
ed—

(1) by striking ““and’’ at the end of clause (i);

(2) by striking the period at the end of clause
(ii) and inserting ‘‘; and’’; and

(3) by adding at the end the following new
clause:

““(iii) notwithstanding any other provision of
this subsection, during the period beginning on
the date of enactment of the Balanced Budget
Act of 1995, and ending on January 1, 1998, the
assessment rate for a Savings Association Insur-
ance Fund member may not be less than the as-
sessment rate for a Bank Insurance Fund mem-
ber that poses a comparable risk to the deposit
insurance fund.””.

SEC. 2017. ASSESSMENTS AUTHORIZED ONLY IF
NEEDED TO MAINTAIN THE RESERVE
RATIO OF A DEPOSIT INSURANCE
FUND.

(@) IN GENERAL.—Section 7(b)(2)(A)(i) of the
Federal Deposit Insurance Act (12 U.S.C.
1817(b)(2)(A)(i)) is amended in the matter pre-
ceding subclause (I) by inserting ‘“when nec-
essary, and only to the extent necessary’ after
“‘insured depository institutions’’.

(b) LIMITATION ON ASSESSMENT.—Section
7(b)(2)(A)(iii) of the Federal Deposit Insurance
Act (12 U.S.C. 1817(b)(2)(A)(iii)) is amended to
read as follows:

““(iii) LIMITATION ON ASSESSMENT.—Except as
provided in clause (v), the Board of Directors
shall not set semiannual assessments with re-
spect to a deposit insurance fund in excess of
the amount needed—

“(1) to maintain the reserve ratio of the fund
at the designated reserve ratio; or

“(I1) if the reserve ratio is less than the des-
ignated reserve ratio, to increase the reserve
ratio to the designated reserve ratio.””.

(c) EXCEPTION TO LIMITATION ON ASSESS-
MENTS.—Section 7(b)(2)(A) of the Federal De-
posit Insurance Act (12 U.S.C. 1817(b)(2)(A)) is
amended by adding at the end the following
new clause:

““(v) EXCEPTION TO LIMITATION ON ASSESS-
MENTS.—The Board of Directors may set semi-
annual assessments in excess of the amount per-
mitted under clauses (i) and (iii) with respect to
insured depository institutions that exhibit fi-
nancial, operational, or compliance weaknesses
ranging from moderately severe to unsatisfac-
tory, or are not well capitalized, as that term is
defined in section 38.7.

SEC. 2018. LIMITATION ON AUTHORITY OF OVER-
SIGHT BOARD TO CONTINUE TO EM-
PLOY MORE THAN 18 OFFICERS AND
EMPLOYEES.

(@) IN GENERAL.—Section 21A(a) of the Fed-
eral Home Loan Bank Act (12 U.S.C. 1441a(a)) is
amended by adding at the end the following
new paragraph:

““(17) PHASED-DOWN OPERATION OF OVERSIGHT
BOARD FOLLOWING TERMINATION OF CORPORA-
TION.—

““(A) TERMINATION OF AUTHORITY TO EMPLOY
STAFF.—Except as provided in subparagraph
(B), the authority of the Thrift Depositor Pro-
tection Oversight Board under paragraph (5) to
establish officer and employee positions, to com-
pensate officers and employees of the Board,
and to provide other benefits for officers and
employees of the Board shall terminate as of De-
cember 31, 1995.

“(B) LIMITED AUTHORITY FOR EMPLOYING
STAFF.—The Thrift Depositor Protection Over-
sight Board may employ not more than 18 indi-
viduals, excluding any employee of any other
department or agency utilized by the Board, to
carry out the functions of the Board during the
period beginning on January 1, 1996 and ending
on May 1, 1996, other than employees whose em-
ployment is in the process of being terminated in
accordance with subparagraph (C).

““(C) TERMINATION OF EMPLOYMENT OF ADDI-
TIONAL EMPLOYEES REQUIRED TO BE COM-
MENCED.—The Thrift Depositor Protection Over-
sight Board shall commence terminating, not
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later than December 31, 1995, and in accordance
with title 5, United States Code, and applicable
regulations of the Office of Personnel Manage-
ment, the employment of any employee of the
Board whose continued employment by the
Board after such date is inconsistent with the
requirement of subparagraph (B).”".

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—Section 21A(a)(5) of the Federal Home
Loan Bank Act (12 U.S.C. 1441a(a)(5)) is amend-
ed in subparagraphs (B), (C), (D), and (E), by
inserting ‘‘subject to paragraph (17),” after the
closing parenthesis of the subparagraph des-
ignation in each such subparagraph.

SEC. 2019. DEFINITIONS.

For purposes of this subtitle—

(1) the term ““Bank Insurance Fund’ means
the fund established pursuant to section
(11)(a)(5)(A) of the Federal Deposit Insurance
Act, as that section existed on the day before
the date of enactment of this Act;

(2) the terms ““Bank Insurance Fund member”
and ‘“‘Savings Association Insurance Fund mem-
ber”” have the same meanings as in section 7(I)
of the Federal Deposit Insurance Act;

(3) the terms ‘“*bank’’, ““Board of Directors’,
“Corporation’, ‘‘insured depository institu-
tion”’, ‘““Federal savings association’, ‘‘savings
association’’, ‘‘State savings bank’, and ‘‘State
depository institution’” have the same meanings
as in section 3 of the Federal Deposit Insurance
Act;

(4) the term “‘Deposit Insurance Fund’’ means
the fund established under section 11(a)(4) of
the Federal Deposit Insurance Act, as amended
by section 2013(d) of this Act;

(5) the term ‘‘depository institution holding
company’’ has the same meaning as in section 3
of the Federal Deposit Insurance Act;

(6) the term ‘‘designated reserve ratio’’ has the
same meaning as in section 7(b)(2)(A)(iv) of the
Federal Deposit Insurance Act;

(7) the term ‘‘Savings Association Insurance
Fund” means the fund established pursuant to
section 11(a)(6)(A) of the Federal Deposit Insur-
ance Act, as that section existed on the day be-
fore the date of enactment of this Act; and

(8) the term ‘“‘SAlF-assessable deposit™”
means—

(A) a deposit that is subject to assessment for
purposes of the Savings Association Insurance
Fund under the Federal Deposit Insurance Act;
and

(B) a deposit that section 5(d)(3) of the Fed-
eral Deposit Insurance Act treats as insured by
the Savings Association Insurance Fund.

Subtitle B—Housing
SEC. 2051. ANNUAL ADJUSTMENT FACTORS FOR
OPERATING COSTS ONLY; RE-
STRAINT ON RENT INCREASES.

(a) ANNUAL ADJUSTMENT FACTORS FOR OPER-
ATING COSTS ONLY.—Section 8(c)(2)(A) of the
United States Housing Act of 1937 (42 U.S.C.
1437f(c)(2)(A)) is amended—

(1) by striking “‘(2)(A)”
“AYD)™;

(2) by striking the second sentence and all
that follows through the end of the subpara-
graph; and

(3) by adding at the end the following new
clause:

““(ii) Each assistance contract under this sec-
tion shall provide that—

“(1) if the maximum monthly rent for a unit in
a new construction or substantial rehabilitation
project to be adjusted using an annual adjust-
ment factor exceeds 100 percent of the fair mar-
ket rent for an existing dwelling unit in the
market area, the Secretary shall adjust the rent
using an operating costs factor that increases
the rent to reflect increases in operating costs in
the market area; and

“(11) if the owner of a unit in a project de-
scribed in subclause (1) demonstrates that the
adjusted rent determined under subclause (I)
would not exceed the rent for an unassisted unit
of similar quality, type, and age in the same
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market area, as determined by the Secretary, the
Secretary shall use the otherwise applicable an-
nual adjustment factor.”.

(b) RESTRAINT ON SECTION 8 RENT IN-
CREASES.—Section 8(c)(2)(A) of the United
States Housing Act of 1937 (42 U.S.C.

1437f(c)(2)(A)), as amended by subsection (a), is
amended by adding at the end the following
new clause:

“(iii)(1) Subject to subclause (I1), with respect
to any unit assisted under this section that is
occupied by the same family at the time of the
most recent annual rental adjustment, if the as-
sistance contract provides for the adjustment of
the maximum monthly rent by applying an an-
nual adjustment factor, and if the rent for the
unit is otherwise eligible for an adjustment
based on the full amount of the annual adjust-
ment factor, 0.01 shall be subtracted from the
amount of the annual adjustment factor, except
that the annual adjustment factor shall not be
reduced to less than 1.0.

“(I1) With respect to any unit described in
subclause (1) that is assisted under the certifi-
cate program, the adjusted rent shall not exceed
the rent for a comparable unassisted unit of
similar quality, type, and age in the market area
in which the unit is located.”.

(c) EFFECTIVE DATE.—The amendments made
by this section shall become effective on October
1, 1995.

SEC. 2052. FORECLOSURE AVOIDANCE AND BOR-
ROWER ASSISTANCE.

(a) FORECLOSURE AVOIDANCE.—EXxcept as pro-
vided in subsection (e), the last sentence of sec-
tion 204(a) of the National Housing Act (12
U.S.C. 1710(a)) is amended by inserting before
the period the following: *“: And provided fur-
ther, That the Secretary may pay insurance
benefits to the mortgagee to recompense the
mortgagee for its actions to provide an alter-
native to foreclosure of a mortgage that is in de-
fault, which actions may include such actions
as special forbearance, loan modification, and
deeds in lieu of foreclosure, all upon such terms
and conditions as the mortgagee shall determine
in the mortgagee’s sole discretion within guide-
lines provided by the Secretary, but which may
not include assignment of a mortgage to the Sec-
retary: And provided further, That for purposes
of the preceding proviso, no action authorized
by the Secretary and no action taken, nor any
failure to act, by the Secretary or the mortgagee
shall be subject to judicial review’.

(b) AUTHORITY TO AsSSIST MORTGAGORS IN DE-
FAULT.—Except as provided in subsection (e),
section 230 of the National Housing Act (12
U.S.C. 1715u) is amended to read as follows:
““AUTHORITY TO ASSIST MORTGAGORS IN DEFAULT

““SEC. 230. (a) PAYMENT OF PARTIAL CLAIM.—
The Secretary may establish a program for pay-
ment of a partial insurance claim to a mortgagee
that agrees to apply the claim amount to pay-
ment of a mortgage on a 1- to 4-family residence
that is in default. Any such payment under
such program to the mortgagee shall be made in
the Secretary’s sole discretion and on terms and
conditions acceptable to the Secretary, except
that—

‘(1) the amount of the payment shall be in an
amount determined by the Secretary, which
shall not exceed an amount equivalent to 12
monthly mortgage payments and any costs re-
lated to the default that are approved by the
Secretary; and

““(2) the mortgagor shall agree to repay the
amount of the insurance claim to the Secretary
upon terms and conditions acceptable to the
Secretary.

The Secretary may pay the mortgagee, from the
appropriate insurance fund, in connection with
any activities that the mortgagee is required to
undertake concerning repayment by the mortga-
gor of the amount owed to the Secretary.

““(b) ASSIGNMENT.—

‘(1) PROGRAM AUTHORITY.—The Secretary
may establish a program for assignment to the
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Secretary, upon request of the mortgagee, of a
mortgage on a 1- to 4-family residence insured
under this Act.

““(2) PROGRAM REQUIREMENTS.—The Secretary
may accept assignment of a mortgage under a
program under this subsection only if—

““(A) the mortgage was in default;

““(B) the mortgagee has modified the mortgage
to cure the default and provide for mortgage
payments within the reasonable ability of the
mortgagor to pay at interest rates not exceeding
current market interest rates; and

“(C) the Secretary arranges for servicing of
the assigned mortgage by a mortgagee (which
may include the assigning mortgagee) through
procedures that the Secretary has determined to
be in the best interests of the appropriate insur-
ance fund.

““(3) PAYMENT OF INSURANCE BENEFITS.—Upon
accepting assignment of a mortgage under the
program under this subsection, the Secretary
may pay insurance benefits to the mortgagee
from the appropriate insurance fund in an
amount that the Secretary determines to be ap-
propriate, but which may not exceed the amount
necessary to compensate the mortgagee for the
assignment and any losses and expenses result-
ing from the mortgage modification.

““(c) PROHIBITION OF JUDICIAL REVIEW.—No
decision by the Secretary to exercise or forego
exercising any authority under this section shall
be subject to judicial review.

““(d) SAVINGS PROVISION.—ANy mortgage for
which the mortgagor has applied to the Sec-
retary, before the date of the enactment of the
Balanced Budget Act of 1995, for assignment
pursuant to subsection (b) of this section as in
effect before such date of enactment shall con-
tinue to be governed by the provisions of this
section in effect immediately before such date of
enactment.

““(e) APPLICABILITY OF OTHER LAWS.—No pro-
vision of this Act or any other law shall be con-
strued to require the Secretary to provide an al-
ternative to foreclosure for mortgagees with
mortgages on 1- to 4-family residences insured
by the Secretary under this Act, or to accept as-
signments of such mortgages.”.

(c) APPLICABILITY OF AMENDMENTS.—Except
as provided in subsection (e), the amendments
made by subsections (a) and (b) shall apply only
with respect to mortgages insured under the Na-
tional Housing Act that are originated on or
after October 1, 1995.

(d) REGULATIONS.—Not later than the expira-
tion of the 60-day period beginning on the date
of the enactment of this Act, the Secretary of
Housing and Urban Development shall issue in-
terim regulations to implement this section and
the amendments made by this section.

(e) EFFECTIVENESS AND APPLICABILITY.—If
this Act is enacted after the date of the enact-
ment of the Departments of Veterans Affairs

and Housing and Urban Development, and
Independent Agencies Appropriations Act,
1996—

(1) subsections (a), (b), (c), and (d) of this sec-
tion shall not take effect; and

(2) subsection (c) of the section relating to
foreclosure avoidance and borrower assistance
in title 11 of the Departments of Veterans Affairs
and Housing and Urban Development, and
Independent Agencies Appropriations Act, 1996,
is amended by striking ‘“‘only with respect to
mortgages insured under the National Housing
Act that are originated before October 1, 1995
and inserting ‘‘to mortgages originated before,
on, and after October 1, 1995"".

TITLE 1 1I—COMMUNICATIONS AND

SPECTRUM ALLOCATION PROVISIONS
SEC. 3001. SPECTRUM AUCTIONS.

(a) EXTENSION AND EXPANSION OF AUCTION
AUTHORITY.—

(1) AMENDMENTS.—Section 309(j) of the Com-
munications Act of 1934 (47 U.S.C. 309(j)) is
amended—

(A) by striking paragraphs (1) and (2) and in-
serting the following:
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““(1) GENERAL AUTHORITY.—If, consistent with
the obligations described in paragraph (6)(E),
mutually exclusive applications are accepted for
any initial license or construction permit, then
the Commission shall grant such license or per-
mit to a qualified applicant through a system of
competitive bidding that meets the requirements
of this subsection.

““(2) EXEMPTIONS.—The competitive bidding
authority granted by this subsection shall not
apply to licenses or construction permits issued
by the Commission—

“(A) that, as the result of the Commission car-
rying out the obligations described in paragraph
(6)(E), are not mutually exclusive;

““(B) for public safety radio services, including
non-Government uses the sole or principal pur-
pose of which is to protect the safety of life,
health, and property and which are not made
commercially available to the public; or

““(C) for initial licenses or construction per-
mits for new terrestrial digital television services
assigned by the Commission to existing terres-
trial broadcast licensees to replace their current
television licenses, unless—

(i) the Commission, not later than 180 days
after the date of enactment of the Balanced
Budget Act of 1995, after notice and public com-
ment, submits to Congress a report on the use of
the authority provided in this subsection for the
assignment of initial licenses or construction
permits for use of the electromagnetic spectrum
allocated but not assigned as of the date of en-
actment of that Act for television broadcast
services; and

““(ii) the Congress amends this subsection to
authorize the use of the authority provided by
this subsection for such licenses or permits.
Except as provided in this subparagraph, the
Commission may not assign initial licenses or
construction permits under this title to terres-
trial commercial television broadcast licensees to
replace their existing broadcast licenses before
November 15, 1996.”"; and

(B) by striking ‘1998’ in paragraph (11) and
inserting ‘‘2002"".

(2) CONFORMING AMENDMENT.—Subsection (i)
of section 309 of such Act is repealed.

(3) EFFECTIVE DATE.—The amendment made
by paragraph (1)(A) shall not apply with respect
to any license or permit for a terrestrial radio or
television broadcast station for which the Fed-
eral Communications Commission has accepted
mutually exclusive applications on or before the
date of enactment of this Act.

(b) CoMMISSION OBLIGATION TO MAKE ADDI-
TIONAL SPECTRUM AVAILABLE BY AUCTION.—

(1) IN GENERAL.—The Federal Communica-
tions Commission shall complete all actions nec-
essary to permit the assignment, by September
30, 2002, by competitive bidding pursuant to sec-
tion 309(j) of the Communications Act of 1934 (47
U.S.C. 309(j)) of licenses for the use of bands of
frequencies that—

(A) individually span not less than 25 mega-
hertz, unless a combination of smaller bands
can, notwithstanding the provisions of para-
graph (7) of such section, reasonably be ex-
pected to produce greater receipts;

(B) in the aggregate span not less than 100
megahertz;

(C) are located below 3 gigahertz; and

(D) have not, as of the date of enactment of
this Act—

(i) been designated by Commission regulation
for assignment pursuant to such section;

(ii) been identified by the Secretary of Com-
merce pursuant to section 113 of the National
Telecommunications and Information Adminis-
tration Organization Act; or

(iii) been reserved for Federal Government use
pursuant to section 305 of the Communications
Act of 1934 (47 U.S.C. 305).

The Commission shall conduct the competitive
bidding for not less than one-half of such aggre-
gate spectrum by September 30, 2000.

(2) CRITERIA FOR REASSIGNMENT.—INn making

available bands of frequencies for competitive
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bidding pursuant to paragraph (1), the Commis-
sion shall—

(A) seek to promote the most efficient use of
the spectrum;

(B) take into account the cost to incumbent li-
censees of relocating existing uses to other
bands of frequencies or other means of commu-
nication;

(C) take into account the needs of public safe-
ty radio services;

(D) comply with the requirements of inter-
national agreements concerning spectrum allo-
cations; and

(E) take into account the costs to satellite
service providers that could result from multiple
auctions of like spectrum internationally for
global satellite systems.

(3) NOTIFICATION TO NTIA.—The Commission
shall notify the Secretary of Commerce if—

(A) the Commission is not able to provide for
the effective relocation of incumbent licensees to
bands of frequencies that are available to the
Commission for assignment; and

(B) the Commission has identified bands of
frequencies that are—

(i) suitable for the relocation of such licensees;
and

(ii) allocated for Federal Government use, but
that could be reallocated pursuant to part B of
the National Telecommunications and Informa-
tion Administration Organization Act (as
amended by this section).

(c) IDENTIFICATION AND REALLOCATION OF
FREQUENCIES.—The  National Telecommuni-
cations and Information Administration Organi-
zation Act (47 U.S.C. 901 et seq.) is amended—

(1) in section 113, by adding at the end the fol-
lowing new subsections:

““(f) ADDITIONAL REALLOCATION REPORT.—If
the Secretary receives a notice from the Commis-
sion pursuant to section 3001(b)(3) of the Bal-
anced Budget Act of 1995, the Secretary shall
prepare and submit to the President and the
Congress a report recommending for reallocation
for use other than by Federal Government sta-
tions under section 305 of the 1934 Act (47 U.S.C.
305), bands of frequencies that are suitable for
the uses identified in the Commission’s notice.

““(g) RELOCATION OF FEDERAL GOVERNMENT
STATIONS.—

““(1) IN GENERAL.—InN order to expedite the ef-
ficient use of the electromagnetic spectrum and
notwithstanding section 3302(b) of title 31, Unit-
ed States Code, any Federal entity which oper-
ates a Federal Government station may accept
payment in advance or in-kind reimbursement
of costs, or a combination of payment in ad-
vance and in-kind reimbursement, from any per-
son to defray entirely the expenses of relocating
the Federal entity’s operations from one or more
radio spectrum frequencies to another frequency
or frequencies, including, without limitation,
the costs of any modification, replacement, or
reissuance of equipment, facilities, operating
manuals, regulations, or other expenses in-
curred by that entity. Any such payment shall
be deposited in the account of such Federal en-
tity in the Treasury of the United States. Funds
deposited according to this paragraph shall be
available, without appropriation or fiscal year
limitation, only for the operations of the Federal
entity for which such funds were deposited
under this paragraph.

““(2) PROCESS FOR RELOCATION.—ANy person
seeking to relocate a Federal Government sta-
tion that has been assigned a frequency within
a band allocated for mixed Federal and non-
Federal use may submit a petition for such relo-
cation to NTIA. The NTIA shall limit or termi-
nate the Federal Government station’s operating
license when the following requirements are met:

““(A) the person seeking relocation of the Fed-
eral Government station has guaranteed to de-
fray entirely, through payment in advance, in-
kind reimbursement of costs, or a combination
thereof, all relocation costs incurred by the Fed-
eral entity, including all engineering, equip-
ment, site acquisition and construction, and reg-
ulatory fee costs;
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“(B) the person seeking relocation completes
all activities necessary for implementing the re-
location, including construction of replacement
facilities (if necessary and appropriate) and
identifying and obtaining on the Federal enti-
ty’s behalf new frequencies for use by the relo-
cated Federal Government station (where such
station is not relocating to spectrum reserved ex-
clusively for Federal use);

“(C) any necessary replacement facilities,
equipment modifications, or other changes have
been implemented and tested to ensure that the
Federal Government station is able to success-
fully accomplish its purposes; and

“(D) NTIA has determined that the proposed
use of the spectrum frequency band to which
the Federal entity will relocate its operations
is—

““(i) consistent with obligations undertaken by
the United States in international agreements
and with United States national security and
public safety interests; and

““(ii) suitable for the technical characteristics

of the band and consistent with other uses of
the band.
In exercising its authority under subparagraph
(D)(i), NTIA shall consult with the Secretary of
Defense, the Secretary of State, or other appro-
priate officers of the Federal Government.

““(3) RIGHT TO RECLAIM.—If within one year
after the relocation the Federal Government sta-
tion demonstrates to the Commission that the
new facilities or spectrum are not comparable to
the facilities or spectrum from which the Fed-
eral Government station was relocated, the per-
son seeking such relocation must take reason-
able steps to remedy any defects or pay the Fed-
eral entity for the costs of returning the Federal
Government station to the spectrum from which
such station was relocated.

*‘(h) FEDERAL ACTION TO EXPEDITE SPECTRUM
TRANSFER.—ANyY Federal Government station
which operates on electromagnetic spectrum
that has been identified for reallocation for
mixed Federal and non-Federal use in any
reallocation report under subsection (a) shall, to
the maximum extent practicable through the use
of the authority granted under subsection (g)
and any other applicable provision of law, take
action to relocate its spectrum use to other fre-
guencies that are reserved for Federal use or to
consolidate its spectrum use with other Federal
Government stations in a manner that maxi-
mizes the spectrum available for non-Federal
use. Subsection (c)(4) of this section shall not
apply to the extent that a non-Federal user
seeks to relocate or relocates a Federal power
agency under subsection (g).

““(i) DEFINITION.—For purposes of this section,
the term ‘Federal entity’ means any department,
agency, or other instrumentality of the Federal
Government that utilizes a Government station
license obtained under section 305 of the 1934
Act (47 U.S.C. 305).”"; and

(2) in section 114(a)(1), by striking ““(a) or
(d)(1)”” and inserting ““‘(a), (d)(1), or (f)”".

(d) IDENTIFICATION AND REALLOCATION OF
AUCTIONABLE ~ FREQUENCIES.—The  National
Telecommunications and Information Adminis-
tration Organization Act (47 U.S.C. 901 et seq.)
is amended—

(1) in section 113(b)—

(A) by striking the heading of paragraph (1)
and inserting ““INITIAL REALLOCATION REPORT.—

(B) by inserting ‘‘in the first report required
by subsection (a)” after ‘‘recommend for
reallocation” in paragraph (1);

(C) by inserting “‘or (3)”’ after ‘‘paragraph
(1) each place it appears in paragraph (2); and

(D) by inserting after paragraph (2) the fol-
lowing new paragraph:

““(3) SECOND REALLOCATION REPORT.—In ac-
cordance with the provisions of this section, the
Secretary shall recommend for reallocation in
the second report required by subsection (a), for
use other than by Federal Government stations
under section 305 of the 1934 Act (47 U.S.C. 305),
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a single frequency band that spans not less than
an additional 20 megahertz, that is located
below 3 gigahertz, and that meets the criteria
specified in paragraphs (1) through (5) of sub-
section (a).”’; and

(2) in section 115—

(A) in subsection (b), by striking ‘‘the report
required by section 113(a)”” and inserting ‘‘the
initial reallocation report required by section
113(a)’’; and

(B) by adding at the end the following new
subsection:

““(c) ALLOCATION AND ASSIGNMENT OF FRE-
QUENCIES IDENTIFIED IN THE  SECOND
REALLOCATION REPORT.—With respect to the
frequencies made available for reallocation pur-
suant to section 113(b)(3), the Commission shall,
not later than 1 year after receipt of the second
reallocation report required by such section,
prepare, submit to the President and the Con-
gress, and implement, a plan for the allocation
and assignment under the 1934 Act of such fre-
guencies. Such plan shall propose the immediate
allocation and assignment of all such fre-
guencies in accordance with section 309(j) of the
1934 Act (47 U.S.C. 309(j)).”".

TITLE IV—EDUCATION AND RELATED

PROVISIONS
SEC. 4000. TABLE OF CONTENTS.

The table of contents for this title is as fol-

lows:

TITLE IV—EDUCATION AND RELATED
PROVISIONS
4000. Table of contents.
Subtitle A—Higher Education
Short title; references; and general ef-
fective date.
Participation of institutions and ad-
ministration of loan programs.
Loan terms and conditions.
Amendments  affecting
agencies.

Amendments affecting FFELP lend-
ers and loan holders.

Sec. 4006. Connie Lee privatization.

Sec. 4007. Extension of program duration.
Subtitle B—Provisions Relating to the Employee
Retirement Income Security Act of 1974
Sec. 4101. Waiver of minimum period for joint

and survivor annuity explanation
before annuity starting date.
Subtitle A—Higher Education
SEC. 4001. SHORT TITLE; REFERENCES; AND GEN-
ERAL EFFECTIVE DATE.

(a) SHORT TITLE.—This subtitle may be cited
as the “‘Student Loan Reform Act of 1995”".

(b) REFERENCES.—Except as otherwise ex-
pressly provided, whenever in this subtitle an
amendment or repeal is expressed in terms of an
amendment to, or repeal of, a section or other
provision, the reference shall be considered to be
made to a section or other provision of the High-
er Education Act of 1965 (20 U.S.C. 1001 et seq.).

(c) GENERAL EFFECTIVE DATE.—Unless other-
wise specified in this subtitle, the amendments
made by this subtitle shall take effect on Janu-
ary 1, 1996.

SEC. 4002. PARTICIPATION OF INSTITUTIONS AND
ADMINISTRATION OF LOAN PRO-
GRAMS.

(a) LIMITATION ON PROPORTION OF LOANS
MADE UNDER THE DIRECT LOAN PROGRAM.—Sec-
tion 453(a) (20 U.S.C. 1087c(a)) is amended—

(1) by amending paragraph (2) to read as fol-
lows:

‘“(2) DETERMINATION OF NUMBER OF AGREE-
MENTS.—Notwithstanding any other provision of
law, the Secretary may enter into agreements
under subsections (a) and (b) of section 454 with
institutions for participation in the direct loan
program under this part, subject to the follow-
ing:

““(A) For academic year 1994-1995, loans made
under this part shall represent not more than 5
percent of new student loan volume for such
year.

Sec.
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““(B) For academic year 1995-1996, loans made
under this part, including Federal Direct Con-
solidation Loans, shall represent not more than
30 percent of the new student loan volume for
such year, except that the Secretary shall not
enter into such an agreement with an eligible
institution that has not applied and been ac-
cepted for participation in the direct loan pro-
gram under this part on or before September 30,
1995.

““(C) For academic year 1996-1997 and for each
succeeding academic year, loans made under
this part, including Federal Direct Consolida-
tion Loans, shall represent not more than 10
percent of the new student loan volume for such
year, except that only the 102 eligible institu-
tions that participated in the direct loan pro-
gram under this part for academic year 1994—
1995 shall be eligible to participate in such pro-
gram for academic year 1996-1997 and for each
succeeding academic year.”’;

(2) by striking paragraph (3);

(3) by redesignating paragraph (4) as para-
graph (3); and

(4) in the second sentence of paragraph (3) (as
redesignated by paragraph (3)), by striking ‘““on
the most recent program data available’ and in-
serting ‘‘on data from the academic year preced-
ing the academic year for which the estimate is
made”’.

(b) ELIMINATION OF CONSCRIPTION.—Section
453(b)(2) (20 U.S.C. 1087c(b)(2)) is amended—

(1) by striking subparagraph (B); and

(2) in subparagraph (A)—

(A) in clause (ii)—

(i) by striking “‘beginning’’; and

(ii) by striking “‘clause (i); and’’ and inserting
‘“‘subparagraph (A).”’;

(B) by redesignating clause (ii) (as amended
by subparagraph (A)) as subparagraph (B); and

(C) by striking ““(i) categorizing’ and insert-
ing ‘“‘categorizing’’.

(c) CONTROL OF ADMINISTRATIVE EXPENSES.—
Section 458 (20 U.S.C. 1087h) is amended—

(1) by amending subsection (a) to read as fol-
lows:

““(a) EXPENSES.—

‘(1) IN GENERAL.—

““(A) IN GENERAL.—Except as provided in sub-
paragraph (B), each fiscal year there shall be
available to the Secretary from funds not other-
wise appropriated, funds to be obligated for sub-
sidy costs under this part for the William D.
Ford Federal Direct Loan Program. There shall
also be available from funds not otherwise ap-
propriated, funds to be obligated for indirect ad-
ministrative expenses under this part and part
B, not to exceed (from such funds not otherwise
appropriated) $260,000,000 for fiscal year 1994,
$345,000,000 for fiscal year 1995, $85,000,000 (and
such sums as may be necessary for administra-
tive cost allowances for guaranty agencies for
costs accrued prior to January 1, 1996) for fiscal
year 1996, and $85,000,000 for each of the fiscal
years 1997 through 2002.

““(B) REDUCTION.—The amount authorized to
be made available for fiscal year 1997 under sub-
paragraph (A) shall be reduced by the amount
of any unobligated unexpended funds available
to carry out this subsection for any fiscal year
prior to fiscal year 1996.

‘“(2) DIRECT AND INDIRECT ADMINISTRATIVE
EXPENSES.—

““(A) DIRECT ADMINISTRATIVE EXPENSES.—

“(i) IN GENERAL.—For purposes of this sub-
section the term ‘direct administrative expenses’
means the cost under the William D. Ford Fed-
eral Direct Loan Program of—

“(1) activities related to credit extension, loan
origination, loan servicing, management of con-
tractors, and payments to contractors, other
government entities, and program participants,
under this part;

“(11) collection of delinquent loans under this
part; and

‘(1) write-off and closeout of loans under
this part.

““(ii) CLARIFICATION WITH RESPECT TO CERTAIN
EXPENSES.—Such term does not include the costs
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to the Department of personnel, training, rent,
printing, or other administrative costs, associ-
ated with the activities described in subclause
(1), (11), or (111) of clause (i).

““(B) INDIRECT ADMINISTRATIVE EXPENSES.—
For purposes of this subsection the term ‘indi-
rect administrative expenses’ means the cost of—

““(i) personnel engaged in developing program
regulations, policy and administrative guidance;

““(ii) audits of institutions and contractors;
(iii) program reviews; and

““(iv) other oversight of the program under
this part or under part B.

““(3) SuBsIDY COST.—The term ‘subsidy cost’
means the estimated long-term cost to the Fed-
eral Government of direct administrative ex-
penses calculated on a net present value basis.”’;
and

(2) by striking subsection (d).

(d) DEFAULT RATE LIMITATIONS ON DIRECT
LENDING.—

(1) INSTITUTIONAL ELIGIBILITY BASED ON DE-
FAULT RATES.—The first sentence of section
435(a)(2)(A) (20 U.S.C. 1085(a)(2)(A)) is amended
by inserting ‘‘or part D’ after ‘‘under this
part”.

(2) COHORT DEFAULT RATE.—Section 435(m)(1)
(20 U.S.C. 1085(m)(1)) is amended—

(A) in subparagraph (A)—

(i) by striking ‘428, 428A, or 428H’’ and insert-
ing “*428, 428A, 428H, or part D (other than Fed-
eral Direct PLUS Loans)’’; and

(ii) by striking ‘“428C’* and inserting ‘‘428C or
455(9)"";

(B) in subparagraph (B)—

(i) by striking “‘only’’; and

(ii) by inserting ‘““and loans made under part
D determined by the Secretary to be in default,””
after ““for insurance,”’; and

(C) in subparagraph (C), by striking “‘428C™
and inserting ‘*428C or 455(g)”’.

(3) DEFAULT RATES AND INCOME CONTINGENT
REPAYMENT.—Section 435(m) (20 U.S.C. 1085(m))
is amended by adding at the end the following
new paragraph:

““(5) DEFAULT RATE AND INCOME CONTINGENT
REPAYMENT.—The Secretary shall prescribe reg-
ulations for the calculation of default rates for
loans that are repaid pursuant to income con-
tingent repayment under this part, which regu-
lations shall be comparable to regulations for
the calculation of default rates for loans that
are repaid pursuant to income contingent repay-
ment under part D.”.

(4) TERMINATION OF INSTITUTIONAL PARTICIPA-
TION.—Section 455 (20 U.S.C. 1087e) is amended
by adding at the end the following new sub-
section:

“(I) TERMINATION OF INSTITUTIONS FOR HIGH
DEFAULT RATES.—

‘(1) METHODOLOGY AND CRITERIA.—The Sec-
retary shall develop—

““(A) a methodology for the calculation of in-
stitutional default rates under the loan pro-
grams operated pursuant to this part;

“(B) criteria for the initiation of termination
proceedings on the basis of such default rates;
and

““(C) procedures for the conduct of such termi-
nation proceedings.

““(2) COMPARABILITY TO PART B.—In develop-
ing the methodology, criteria, and procedures
required by paragraph (1), the Secretary, to the
maximum extent possible, shall establish stand-
ards for the termination of institutions from
participation in loan programs under this part
that are comparable to the standards established
for the termination of institutions from partici-
pation in the loan programs under part B. Such
procedures shall include provisions for the ap-
peal of default rate calculations based on defi-
ciencies in the servicing of loans under this part
that are comparable to the provisions for such
appeals based on deficiencies in the servicing of
loans under part B.

““(3) PROMULGATION.—The methodology, cri-
teria, procedures and standards required by
paragraphs (1) and (2) shall be promulgated in
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final form not later than 120 days after the date
of enactment of this paragraph.”.

(e) ELIMINATION OF TRANSITION TO DIRECT
LOANS.—The Act (20 U.S.C. 1001 et seq.) is fur-
ther amended—

(1) in section 422(c)(7) (20 U.S.C. 1072(c)(7))—

(A) in subparagraph (A), by striking “‘during
the transition”” and all that follows through
“‘part D of this title’’; and

(B) in subparagraph (B), by striking ‘‘section
428(c)(10)(F)(v)™” and inserting ‘“‘section
428(c)()(F(V)";

(2) in section 422(g)(1) (20 U.S.C. 1072(g)(1))—

(A) in the first sentence, by striking “‘or the
program authorized by part D of this title’’; and

(B) in the second sentence, by striking ‘‘or the
program authorized by part D of this title’’;

(3) in section 428(c)(8) (20 U.S.C. 1078(c)(8))—

(A) by striking subparagraph (B); and

(B) by striking ““(A) If”” and inserting ““I1f"*;

(4) in section 428(c)(9)(F)(vii) (20 U.S.C.
1078(c)(9)(F)(vii))—

(A) by inserting ““and’” before ‘‘to avoid dis-
ruption”; and

(B) by striking ‘, and to ensure an orderly
transition’” and all that follows through the end
of such clause and inserting a period;

(5) in section 428(c)(9)(K) (20 U.S.C.
1078(c)(9)(K)), by striking ‘“‘the progress of the
transition from the loan programs under this
part to’” and inserting ‘“‘the integrity and ad-
ministration of’’;

(6) in section 428(e)(1)(B)(ii) (20 U.S.C.
1078(e)(1)(B)(ii)), by striking ‘‘during the transi-
tion”” and all that follows through ‘“‘under part
D of this title’’;

(7) in section 428(e)(3) (20 U.S.C. 1078(e)(3)),
by striking “‘costs of transition’ and inserting
“‘indirect administrative expenses’’;

(8) in section 428(j)(3) (20 U.S.C. 1078(j)(3))—

(A) in the heading for paragraph (3), by strik-
ing ‘““DURING TRANSITION TO DIRECT LENDING”;
and

(B) in subparagraph (A), by striking ‘‘during
the transition’”” and all that follows through
“‘part D of this title’’;

(9) in the heading for paragraph (2) of section
453(c) (20 U.S.C. 1087c(c)), by striking ‘““TRANSI-
TION’” and inserting “‘INSTITUTIONAL’’;

(10) in the heading for paragraph (3) of sec-
tion 453(c) (20 U.S.C. 1087c(c)), by striking
““AFTER TRANSITION’’; and

(11) in section 456(b) (20 U.S.C. 1087f(b))—

(A) in paragraph (3), by inserting ‘‘and’’ after
the semicolon;

(B) by striking paragraph (4);

(C) by redesignating paragraph (5) as para-
graph (4); and

(D) in paragraph (4) (as redesignated by sub-
paragraph (C)), by striking ‘‘successful oper-
ation’ and inserting ‘“‘integrity and efficiency’’.

(f) FEES FOR ORIGINATION SERVICES.—Section
452 (20 U.S.C. 1087b) is amended—

(1) by striking subsection (b); and

(2) by redesignating subsections (c) and (d) as
subsections (b) and (c), respectively.

(g) RISK SHARING.—Section 428(n) (20 U.S.C.
1078(n)) is amended by adding at the end the
following new paragraph:

““(5) APPLICABILITY TO PART D LOANS.—The
provisions of this subsection shall apply to insti-
tutions of higher education participating in di-
rect lending under part D with respect to loans
made under such part, and for the purposes of
this paragraph, paragraph (4) shall be applied
by inserting ‘or part D’ after ‘this part’.””.

(h) TECHNICAL AMENDMENT.—Section
428(b)(1)(X) (20 U.S.C. 1078(b)(1)(X)) is amended
by striking ‘‘section 428(c)(10)”” and inserting
‘“‘section 428(c)(9)"".

SEC. 4003. LOAN TERMS AND CONDITIONS.

(a) COMPARABILITY PROVISIONS.—

(1) IN GENERAL.—Paragraph (1) of section
455(a) (20 U.S.C. 1087e(a)) is amended to read as
follows:

‘(1) PARALLEL TERMS,
BILITY REQUIREMENTS,

CONDITIONS,
BENEFITS

ELIGI-
AND
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AMOUNTS.—Unless otherwise specified in this
part, loans made to borrowers under this part
shall have the same terms, conditions,
deferments, forbearances, eligibility require-
ments, and benefits, be subject to the same ad-
ministrative requirements for origination, pay-
ment and processing of applications, be avail-
able in the same amounts, be subject to the same
interest rates and same amount of fees, and
have the same repayment plans, as the cor-
responding types of loans made to borrowers
under sections 428, 428B, and 428H. The Sec-
retary shall promulgate regulations implement-
ing this paragraph not later than 120 days after
the date of enactment of the Student Loan Re-
form Act of 1995.”".

(@) CONFORMING AMENDMENTS.—Section
428(b)(1) (20 U.S.C. 1078(b)(1)) is amended—

(A) in subparagraph (D)(ii), by inserting ““(ex-
cept pursuant to a graduated, income-sensitive,
or income contingent repayment schedule)”
after “*10 years’’; and

(B) in subparagraph (E)(ii), by inserting “‘(ex-
cept pursuant to a graduated, income-sensitive,
or income contingent repayment schedule)”
after “*10 years’’.

(b) ABILITY OF PART D BORROWERS TO OB-
TAIN FEDERAL STAFFORD  CONSOLIDATION
LOANS.—Section 428C(a)(4) (20 U.S.C. 1078-
3(a)(4)) is amended—

(1) by redesignating subparagraphs (B), (C),
and (D) as subparagraphs (C), (D), and (E), re-
spectively; and

(2) by inserting after subparagraph (A) the
following new subparagraph:

*“(B) made under part D of this title;”.

(c) ABILITY OF PART B BORROWERS TO OB-
TAIN FEDERAL DIRECT CONSOLIDATION LOANS.—
Paragraph (5) of section 428C(b) (20 U.S.C. 1078-
3(b)) is amended to read as follows:

““(5) DIRECT CONSOLIDATION LOANS FOR BOR-
ROWERS IN SPECIFIED CIRCUMSTANCES.—

““(A) Subject to subparagraphs (B) and (C) of
section 453(a)(2), the Secretary may offer a bor-
rower a Federal Direct Consolidation loan if
such borrower is otherwise eligible for a consoli-
dation loan pursuant to this section and such
borrower is—

‘(i) unable to obtain a consolidation loan
from a lender with an agreement under sub-
section (a)(1) that holds one of such borrower’s
loans under this part; or

““(ii) unable to obtain a consolidation loan
with income contingent repayment terms from a
lender with an agreement under subsection
@).

““(B) The Secretary shall establish appropriate
certification procedures to verify the eligibility
of borrowers for consolidation loans under this
paragraph.

““(C) The Secretary shall not offer consolida-
tion loans under this paragraph if, in the Sec-
retary’s judgment, the Department does not
have the necessary origination and servicing ar-
rangements in place for such loans, or the pro-
jected volume in such loans will be destabilizing
to the availability of loans otherwise available
under this part.”.

(d) INCOME CONTINGENT REPAYMENT IN THE
FEDERAL FAMILY EDUCATION LOAN PROGRAM.—

(1) INSURANCE PROGRAM AGREEMENTS.—Sec-
tion 428(b)(1)(E)(i) (20 U.S.C. 1078(b)(1)(E)(i)) is
amended by striking ‘‘or income-sensitive repay-
ment schedule” and inserting ‘‘repayment
schedule or an income-sensitive repayment
schedule, and may, at the discretion of the lend-
er, offer the borrower the option of repaying the
loan in accordance with an income contingent
repayment schedule,”’.

(2) REPAYMENT SCHEDULES.—The matter pre-
ceding clause (i) of section 428C(c)(2)(A) (20
U.S.C. 1078-3(c)(2)(A)) is amended—

(A) in the first sentence, by striking ‘“‘or in-
come-sensitive repayment schedules’ and insert-
ing ‘“‘repayment schedules or income-sensitive
repayment schedules, and may include, at the
discretion of the lender, the establishment of in-
come contingent repayment schedules’’; and
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(B) in the second sentence, by striking ‘‘in-
come-sensitive’ and inserting ‘‘graduated, in-
come-sensitive, or income contingent”.

(3) COMPARABLE TERMS AND CONDITIONS.—
Section 428(m) (20 U.S.C. 1078(m)) is amended by
adding at the end the following new paragraph:

““(8) INCOME CONTINGENT REPAYMENT SCHED-
ULES.—For the purpose of this part, income con-
tingent repayment schedules established pursu-
ant to subsection (b)(1)(E)(i) and section
428C(c)(2)(A) shall have terms and conditions
comparable to the terms and conditions estab-
lished by the Secretary pursuant to section
455(e)(4). The Secretary shall discharge or can-
cel the indebtedness of borrowers that repay
pursuant to income contingent repayment under
this part to the same extent, and under the same
circumstances, as the Secretary discharges or
cancels the indebtedness of borrowers that repay
pursuant to income contingent repayment under
part D.”.

(e) PLUS PROGRAM REDUCTIONS.—Section
428B(b) (20 U.S.C. 1078-2(b)) is amended—

(1) by striking ‘““(b) LIMITATION BASED ON
NEED.—’’ and inserting the following:

““(b) ANNUAL LIMITS.—

““(1) LIMITATION BASED ON NEED.—’;

(2) by inserting before the last sentence there-
of the following:

““(8) LIMITATION COMPUTED ON BASIS OF AC-
TUAL PAYMENTS.—"’; and

(3) by inserting before paragraph (3) (as des-
ignated by the amendment made by paragraph
(2) of this section) the following new paragraph:

““(2) DOLLAR LIMITATION.—Subject to para-
graph (1), the maximum amount parents may
borrow for one student in any academic year or
its equivalent (as defined by regulations of the
Secretary) is $15,000.”.

SEC. 4004. AMENDMENTS AFFECTING GUARANTY
AGENCIES.

(a) USE OF RESERVE FUNDS TO PURCHASE DE-
FAULTED LOANS.—Section 422 (20 U.S.C. 1072) is
amended by adding at the end the following
new subsection:

““(h) USE OF RESERVE FUNDS TO PURCHASE
DEFAULTED LOANS.—

““(1) IN GENERAL.—EXxcept as provided in para-
graph (2), a guaranty agency shall use not less
than 50 percent of such agency’s reserve funds
to purchase and hold defaulted loans that are
guaranteed by such agency and for which a
claim for insurance is filed with such agency by
an eligible lender. The amount of such pur-
chases shall be considered as reserve funds
under this section and used in the calculation of
the minimum reserve level under section
428(c)(9).

““(2) SPECIAL RULE.—A guaranty agency shall
not be required to use its reserve funds to pur-
chase and hold defaulted loans in accordance
with paragraph (1) to the extent that—

“(A) the dollar volume of insurance claims
filed with such agency does not amount to 50
percent of such agency’s available reserve
funds;

““(B) such use is prohibited by State law; or

““(C) such use will compromise the ability of
the guaranty agency to pay program ex-
penses.”.

(b) EXTENSION OF PERIOD A GUARANTY AGEN-
CY MUST HOLD A DEFAULTED LOAN.—

(1) EXEMPTION FOR EXTENDED HOLDING PE-
RIOD.—The last sentence of section 428(c)(1)(A)
(20 U.S.C. 1078(c)(1)(A)) is amended by striking
““A guaranty agency’’ and inserting ‘‘Except as
provided in section 428K, a guaranty agency’’.

(2) NEW EXTENDED HOLDING PERIOD PRO-
GRAM.—

(A) AMENDMENT.—Part B of title IV (20 U.S.C.
1071 et seq.) is amended by inserting after sec-
tion 428J the following new section:

“SEC. 428K. GUARANTOR PURCHASE OF CLAIMS
WITH RESERVE FUNDS.

““(a) LOANS SUBJECT TO EXTENDED HOLDING
PERIOD.—Except as provided in subsection (b), a
guaranty agency shall file a claim for reim-
bursement with respect to losses (resulting from
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the default of a borrower) subject to reimburse-
ment by the Secretary pursuant to section
428(c)(1) not less than 180 days nor more than
225 days after the guaranty agency discharges
such agency’s insurance obligation on a loan
insured under this part. Such claim shall in-
clude losses on the unpaid principal and ac-
crued interest of any such loan, including inter-
est accrued from the date of such discharge to
the date such agency files the claim for reim-
bursement from the Secretary.

““(b) LOANS EXCLUDED FROM EXTENDED
HOLDING.—A guaranty agency may file a claim
with respect to losses subject to reimbursement
by the Secretary pursuant to section 428(c)(1)
prior to 180 days after the date the guaranty
agency discharges such agency’s insurance obli-
gation on a loan insured under this part, if—

““(1) such agency used 50 percent or more of
such agency’s reserve funds to purchase or hold
loans in accordance with section 422(h);

““(2) such claim is based on an inability to lo-
cate the borrower and the guaranty agency cer-
tifies to the Secretary that—

“(A) diligent attempts were made to locate the
borrower through the use of reasonable skip-
tracing techniques in accordance with section
428(c)(2)(G); and

““(B) such skip-tracing attempts to locate the
borrower were unsuccessful; or

““(3) the guaranty agency determines that the
borrower is unlikely to possess the financial re-
sources to begin repaying the loan prior to 180
days after default by the borrower.

““(c) GUARANTY AGENCY EFFORTS DURING EX-
TENDED HOLDING PERIOD.—A guaranty agency
shall attempt to bring a loan described in sub-
section (a) into repayment status during the pe-
riod prior to 225 days after the date the guar-
anty agency discharges its insurance obligation
on such loan, so that no claim for reimburse-
ment by the Secretary is necessary. Upon secur-
ing payments satisfactory to the guaranty agen-
cy during such period, such agency shall, if
practicable, sell such loan to an eligible lender.
Such loan shall not be sold to an eligible lender
that the guaranty agency determines has sub-
stantially failed to exercise the due diligence re-
quired of lenders under this part.

“‘(d) REGULATION PROHIBITED.—The Secretary
shall not promulgate regulations regarding the
collection activity of a guaranty agency with re-
spect to a loan described in subsection (a) for
which reinsurance has not been paid under sec-
tion 428(c)(1).”.

(B) EFFECTIVE DATE.—The amendment made
by this paragraph shall apply with respect to
loans for which claims for insurance are filed by
eligible lenders on or after January 1, 1996.

(c) ADMINISTRATIVE COST ALLOWANCE.—Sec-
tion 428(f)(1) (20 U.S.C. 1078(f)(1)) is amended—

(1) in the matter preceding clause (i) of sub-
paragraph (A), by striking ““For a fiscal year
prior to fiscal year 1994, the’” and inserting
“The”’; and

(2) by amending subparagraph (B) to read as
follows:

“(B)(i) The total amount of payments for any
fiscal year prior to fiscal year 1994 made under
this paragraph shall be equal to 1 percent of the
total principal amount of the loans upon which
insurance was issued under this part during
such fiscal year by such guaranty agency.

““(ii) For the period beginning January 1, 1996
and ending September 30, 1996, and for each fis-
cal year thereafter, each guaranty agency shall
receive an administrative cost allowance, pay-
able quarterly, for such fiscal year calculated
on the basis of 0.85 percent of the total principal
amount of the loans upon which insurance was
issued under this part during such fiscal year by
such guaranty agency.

(iii) The guaranty agency shall be deemed to
have a contractual right against the United
States to receive payments according to the pro-
visions of this subparagraph. Payments shall be
made promptly and without administrative
delay to any guaranty agency submitting an ac-
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curate and complete application therefor under
this subparagraph.

““(iv) Notwithstanding clauses (ii) and (iii)—

“(1) for each of the fiscal years 1996 through
1998, the Secretary shall pay an aggregate
amount for such year of not more than
$220,000,000 to all guaranty agencies receiving
administrative cost allowances under this sub-
paragraph; and

“(I1) for each of the fiscal years 1999 through
2002, the Secretary shall pay an aggregate
amount for such year of not more than
$180,000,000 to all guaranty agencies receiving
administrative cost allowances under this sub-
paragraph.”.

(d) SECRETARY’S EQUITABLE SHARE OF COL-
LECTIONS ON  CONSOLIDATED  DEFAULTED
LOANS.—Section 428(c)(6)(A) (20 U.S.C.
1078(c)(6)(A)) is amended—

(1) in the matter preceding clause (i)—

(A) by inserting ‘‘or on behalf of’’ after ‘““made
by’’; and

(B) by inserting ““, including payments made
to discharge loans made under this title to ob-
tain a consolidation loan pursuant to this part
or part D,”” after “*borrower’’; and

(2) in clause (ii), by inserting after
amount equal to”’ the following: “‘—

““(1) for defaulted loans consolidated pursuant
to this part or part D on or after January 1,
1996, 18.5 percent of the balance of the prin-
cipal, accrued interest, and collection costs, out-
standing at the time of such consolidation; or

“(11) for all other loans,”.

(e) RESERVE FUND REFORMS.—

(1) STRENGTHENING AND STABILIZING GUAR-
ANTY AGENCIES.—Section 428(c) (20 U.S.C.
1078(c)) is amended—

(A) in paragraph (9)(C)(ii), by striking ‘80
percent’” and inserting “‘76 percent’’; and

(B) in paragraph (9)(E)—

(i) in the matter preceding clause (i), by strik-
ing ““The Secretary may terminate a’’ and in-
serting ‘‘After providing a guaranty agency no-
tice and opportunity for a hearing on the
record, the Secretary may terminate such’’;

(ii) in clause (iv), by inserting “‘or’” after the
semicolon;

(iii) by striking clause (vi); and

(iv) in clause (v), by striking ““; or’” and in-
serting a period.

(2) ADDITIONAL AMENDMENTS.—Section 422 (20
U.S.C. 1072) is further amended—

(A) in the last sentence of subsection (a)(2), by
striking ‘“‘Except as provided in section
428(c)(10)(E) or (F), such” and inserting “‘Ex-
cept as provided in subparagraph (E) or (F) of
section 428(c)(9), such’’; and

(B) in subsection (g), by amending paragraph
(4) to read as follows:

‘“(4) DISPOSITION OF FUNDS RETURNED TO OR
RECOVERED BY THE SECRETARY.—AnNy funds that
are returned to or otherwise recovered by the
Secretary pursuant to this subsection shall be
returned to the Treasury of the United States
for purposes of reducing the Federal debt and
shall be deposited into the special account
under section 3113(d) of title 31, United States
Code.”.

(f) ELIMINATION OF SUPPLEMENTAL PRECLAIMS
ASSISTANCE.—

(1) AMENDMENT.—Section 428(l) (20 U.S.C.
1078(l)) is amended—

(A) by striking paragraph (2); and

(B) by striking ““(I) PRECLAIMS’ and all that
follows through ‘“‘Upon receipt’” and inserting
the following:

“(I) PRECLAIMS ASSISTANCE AND SUPPLE-
MENTAL PRECLAIMS ASSISTANCE.—Upon  re-
ceipt”.

(2) EFFECTIVE DATE.—The amendment made
by this subsection shall apply to loans for which
the first delinquency occurs on or after January
1, 1996.

(9) RESERVE RATIOS.—Section 428(c)(9)(A) (20
U.S.C. 1078(c)(9)(A)) is amended—

(1) in clause (i), by inserting ““‘and’’ after the
semicolon;
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(2) in clause (ii), by striking ““; and” and in-
serting a period; and

(3) by striking clause (iii).

(h) GUARANTY AGENCY REIMBURSEMENT.—

(1) IN GENERAL.—Section 428(c)(1) (20 U.S.C.
1078(c)(1)) is amended—

(A) in subparagraph (A), by striking ‘98 per-
cent’”” and inserting ‘96 percent’’; and

(B) in subparagraph (B)—

(i) in clause (i), by striking ‘“88 percent’” and
inserting ‘‘86 percent’’; and

(ii) in clause (ii), by striking ‘78 percent’” and
inserting ‘‘76 percent’’.

(2) EFFECTIVE DATE.—The amendments made
by paragraph (1) shall apply with respect to
loans for which the first disbursement is made
on or after January 1, 1996.

SEC. 4005. AMENDMENTS AFFECTING FFELP
LENDERS AND LOAN HOLDERS.

(a) RISK SHARING BY THE LOAN HOLDERS.—

(1) AMENDMENT.—Section 428(b)(1)(G) (20
U.S.C. 1078(b)(1)(G)) is amended by striking
“not less than 98 percent” and inserting ‘95
percent’’.

(2) EFFECTIVE DATE.—The amendment made
by this subsection shall apply with respect to
loans for which the first disbursement is made
on or after January 1, 1996.

(b) LENDERS-OF-LAST-RESORT.—Section
428(j)(2) (20 U.S.C. 1078(j)(2)) is amended—

(1) in subparagraph (A), by striking ‘60 days’’
and inserting ‘‘15 days’’; and

(2) in subparagraph (B), by striking ‘“‘two re-

jections from eligible lenders’” and inserting
‘“‘one rejection from an eligible lender’’.
(c) EXCEPTIONAL PERFORMANCE INSURANCE

REDUCTION.—Section 4281(b)(1) (20 U.S.C. 1078-
9(b)(1)) is amended—

(1) in the paragraph heading, by striking ‘100
PERCENT’’; and

(2) by striking ‘“100 percent’” and inserting ‘‘95
percent (or 100 percent in the case of a lender-
of-last-resort)”’.

(d) LOAN FEES FROM LENDERS.—

(1) AMENDMENT.—Section 438(d)(2) (20 U.S.C.
1087-1(d)(2)) is amended by striking ‘‘0.50 per-
cent’” and inserting “‘0.80 percent”.

(2) EFFECTIVE DATE.—The amendment made
by this subsection shall apply with respect to
loans for which the first disbursement is made
on or after January 1, 1996.

(e) LENDER AND HOLDER REBATE.—

(1) AMENDMENT.—Section 438 (20 U.S.C. 1078)
is amended by adding at the end the following
new subsection:

““(g) SUBSIDY REBATE ON STAFFORD AND PLUS
LOANS.—

““(1) REBATE.—Each holder of a subsidized or
unsubsidized Federal Stafford Loan under this
part, or a Federal PLUS loan under section
428B, shall pay to the Secretary, on June 30 and
December 31 of each year, a subsidy rebate in an
amount equal to 0.035 percent of the unpaid
principal amount of each such loan that such
holder holds during the repayment period de-
scribed in section 428(b)(7), except that, notwith-
standing subparagraphs (A), (B), and (C) of sec-
tion 428(b)(7), such holder shall pay a subsidy
rebate under this paragraph with respect to
such loan during any period of authorized for-
bearance.

““(2) PAYMENT OF REBATE.—The subsidy rebate
shall be paid, to the extent possible, by subtract-
ing from amounts owed such holder under sec-
tion 438(b) (after deducting from such amounts
any amount owed by such holder under section
438(d) for the quarters ending June 30 and De-
cember 31, as appropriate) the amount of sub-
sidy rebates owed by such holder. To the extent
the amounts owed such holder under section
438(b) (after making the deduction described in
the preceding sentence) are insufficient to pay
in full the subsidy rebates due from such holder,
such holder shall pay the insufficiency by check
or wire transfer of funds, in a manner deter-
mined by the Secretary.

““(3) DEPOSIT.—The Secretary shall deposit all
subsidy rebates collected under the second sen-
tence of paragraph (2) into the insurance fund
established in section 431.”".
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(2) EFFECTIVE DATE.—The amendment made
by this subsection shall apply with respect to
loans for which the first disbursement is made
on or after January 1, 1996.

(f) SMALL LENDER AUDIT EXEMPTION.—Sec-
tion 428(b)(1)(U)(iii) (20 U.S.C. 1078(b)(1)(V)(iii))
is amended—

(1) by inserting ‘““in the case of any lender
that originates or holds more than $5,000,000 in
principal on loans made under this title in any
fiscal year’ before “‘for (1)’;

(2) in subclause (1), by inserting ‘““such’ be-
fore ““lender at least once’’;

(3) in subclause (I1), by inserting ‘“‘such’ be-
fore ‘“‘a lender that is audited’’; and

(4) by striking ““if the lender’”” and inserting
“if such lender”’.

SEC. 4006. CONNIE LEE PRIVATIZATION.

(@) STATUS OF THE CORPORATION AND COR-
PORATE POWERS; OBLIGATIONS NOT FEDERALLY
GUARANTEED.—

(1) STATUS OF THE CORPORATION.—The Cor-
poration shall not be an agency, instrumental-
ity, or establishment of the United States Gov-
ernment, nor a Government corporation nor a
Government controlled corporation as such
terms are defined in section 103 of title 5, United
States Code. No action under section 1491 of title
28, United States Code (commonly known as the
Tucker Act) shall be allowable against the Unit-
ed States based on the actions of the Corpora-
tion.

(2) CORPORATE POWERS.—The Corporation
shall be subject to the provisions of this section,
and, to the extent not inconsistent with this sec-
tion, to the District of Columbia Business Cor-
poration Act (or the comparable law of another
State, if applicable). The Corporation shall have
the powers conferred upon a corporation by the
District of Columbia Business Corporation Act
(or such other applicable State law) as from time
to time in effect in order to conduct its affairs
as a private, for-profit corporation and to carry
out its purposes and activities incidental there-
to. The Corporation shall have the power to
enter into contracts, to execute instruments, to
incur liabilities, to provide products and serv-
ices, and to do all things as are necessary or in-
cidental to the proper management of its affairs
and the efficient operation of a private, for-
profit business.

(3) LIMITATION ON OWNERSHIP OF STOCK.—

(A) SECRETARY OF THE TREASURY.—The Sec-
retary of the Treasury, in completing the sale of
stock pursuant to subsection (c), may not sell or
issue the stock held by the Secretary of Edu-
cation to an agency, instrumentality, or estab-
lishment of the United States Government, or to
a Government corporation or a Government con-
trolled corporation as such terms are defined in
section 103 of title 5, United States Code, or to
a government-sponsored enterprise as such term
is defined in section 622 of title 2, United States
Code.

(B) STUDENT LOAN MARKETING ASSOCIATION.—
The Student Loan Marketing Association shall
not increase its share of the ownership of the
Corporation in excess of 42 percent of the shares
of stock of the Corporation outstanding on the
date of enactment of this Act. The Student Loan
Marketing Association shall not control the op-
eration of the Corporation, except that the Stu-
dent Loan Marketing Association may partici-
pate in the election of directors as a share-
holder, and may continue to exercise its right to
appoint directors under section 754 of the High-
er Education Act of 1965 (20 U.S.C. 1132f-3) as
long as that section is in effect.

(C) PROHIBITION.—Until such time as the Sec-
retary of the Treasury sells the stock of the Cor-
poration owned by the Secretary of Education
pursuant to subsection (c), the Student Loan
Marketing Association shall not provide finan-
cial support or guarantees to the Corporation.

(D) FINANCIAL SUPPORT OR GUARANTEES.—
After the Secretary of the Treasury sells the
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stock of the Corporation owned by the Secretary
of Education pursuant to subsection (c), the
Student Loan Marketing Association may pro-
vide financial support or guarantees to the Cor-
poration, if such support or guarantees are sub-
ject to terms and conditions that are no more
advantageous to the Corporation than the terms
and conditions the Student Loan Marketing As-
sociation provides to other entities, including,
where applicable, other monoline financial
guaranty corporations in which the Student
Loan Marketing Association has no ownership
interest.

(4) NO FEDERAL GUARANTEE.—

(A) OBLIGATIONS INSURED BY THE CORPORA-
TION.—

(i) FULL FAITH AND CREDIT OF THE UNITED
STATES.—No obligation that is insured, guaran-
teed, or otherwise backed by the Corporation
shall be deemed to be an obligation that is guar-
anteed by the full faith and credit of the United
States.

(ii) STUDENT LOAN MARKETING ASSOCIATION.—
No obligation that is insured, guaranteed, or
otherwise backed by the Corporation shall be
deemed to be an obligation that is guaranteed
by the Student Loan Marketing Association.

(iii) SPECIAL RULE.—This paragraph shall not
affect the determination of whether such obliga-
tion is guaranteed for purposes of Federal in-
come taxes.

(B) SECURITIES OFFERED BY THE CORPORA-
TION.—No debt or equity securities of the Cor-
poration shall be deemed to be guaranteed by
the full faith and credit of the United States.

(5) DEFINITION.—The term ‘‘Corporation’ as
used in this section means the College Construc-
tion Loan Insurance Association as in existence
on the day before the date of enactment of this
Act, and to any successor corporation.

(b) RELATED PRIVATIZATION REQUIREMENTS.—

(1) NOTICE REQUIREMENTS.—

(A) IN GENERAL.—During the six-year period
following the date of enactment of this Act, the
Corporation shall include, in each of the Cor-
poration’s contracts for the insurance, guaran-
tee, or reinsurance of obligations, and in each
document offering debt or equity securities of
the Corporation a prominent statement provid-
ing notice that—

(i) such obligations or such securities, as the
case may be, are not obligations of the United
States, nor are such obligations guaranteed in
any way by the full faith and credit of the Unit-
ed States; and

(ii) the Corporation is not an instrumentality
of the United States.

(B) ADDITIONAL NOTICE.—During the five-year
period following the sale of stock pursuant to
subsection (c)(1), in addition to the notice re-
quirements in subparagraph (A), the Corpora-
tion shall include, in each of the contracts and
documents referred to in such subparagraph, a
prominent statement providing notice that the
United States is not an investor in the Corpora-
tion.

(2) CORPORATE CHARTER.—The Corporation’s
charter shall be amended as necessary and with-
out delay to conform to the requirements of this
section.

(3) CORPORATE NAME.—The name of the Cor-
poration, or of any direct or indirect subsidiary
thereof, may not contain the term ‘‘College Con-
struction Loan Insurance Association’, or any
substantially similar variation thereof.

(4) ARTICLES OF INCORPORATION.—The Cor-
poration shall amend its articles of incorpora-
tion without delay to reflect that one of the pur-
poses of the Corporation shall be to guarantee,
insure, and reinsure bonds, leases, and other
evidences of debt of educational institutions, in-
cluding Historically Black Colleges and Univer-
sities and other academic institutions which are
ranked in the lower investment grade category
using a nationally recognized credit rating sys-
tem.
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(5) REQUIREMENTS UNTIL STOCK SALE.—Not-
withstanding subsection (d), the requirements of
sections 754 and 760 of the Higher Education Act
of 1965 (20 U.S.C. 1132f-3 and 1132f-9), as such
sections were in effect on the day before the
date of enactment of this Act, shall continue to
be effective until the day immediately following
the date of closing of the purchase of the Sec-
retary of Education’s stock (or the date of clos-
ing of the final purchase, in the case of multiple
transactions) pursuant to subsection (c)(1) of
this Act.

(c) SALE OF FEDERALLY OWNED STOCK.—

(1) SALE OF STOCK REQUIRED.—The Secretary
of the Treasury shall sell, pursuant to section
324 of title 31, United States Code, the stock of
the Corporation owned by the Secretary of Edu-
cation as soon as possible after the date of en-
actment of this Act, but not later than six
months after such date.

(2) PURCHASE BY THE CORPORATION.—INn the
event that the Secretary of the Treasury is un-
able to sell the stock, or any portion thereof, at
a price acceptable to the Secretary of Education
and the Secretary of the Treasury, the Corpora-
tion shall purchase, within 6 months after the
date of enactment of this Act, such stock at a
price determined by the Secretary of the Treas-
ury and acceptable to the Corporation based on
the independent appraisal of one or more na-
tionally recognized financial firms, except that
such price shall not exceed the value of the Sec-
retary of Education’s stock as determined by the
Congressional Budget Office in House Report
104-153, dated June 22, 1995.

(3) REIMBURSEMENT OF COSTS OF SALE.—The
Secretary of the Treasury shall be reimbursed
from the proceeds of the sale of the stock under
this subsection for all reasonable costs related to
such sale, including all reasonable expenses re-
lating to one or more independent appraisals
under this subsection.

(4) ASSISTANCE BY THE CORPORATION.—The
Corporation shall provide such assistance as the
Secretary of the Treasury and the Secretary of
Education may require to facilitate the sale of
the stock under this subsection.

(d) REPEAL OF STATUTORY RESTRICTIONS AND
RELATED PROVISIONS.—Part D of title VII of the
Higher Education Act of 1965 (20 U.S.C. 1001 et
seq.) is repealed.

SEC. 4007. EXTENSION OF PROGRAM DURATION.

Part B of title IV (20 U.S.C. 1071 et seq.) is
amended—

(1) in section 424(a) (20 U.S.C. 1074(a)), by
striking “1998’" and inserting ‘*2002’";

(2) in section 428(a)(5) (20 U.S.C. 1078(a)(5))—

(A) by striking ‘1998’ and inserting ‘‘2002’;
and

(B) by striking ‘2002’ and inserting ‘2006’";
and

(3) in section 428C(e) (20 U.S.C. 1078-3(e)), by
amending the first sentence to read as follows:

“The authority to make loans under this section
expires at the close of September 30, 2002.”".

Subtitle B—Provisions Relating to the Em-
ployee Retirement Income Security Act of
1974

SEC. 4101. WAIVER OF MINIMUM PERIOD FOR
JOINT AND SURVIVOR ANNUITY EX-
PLANATION BEFORE ANNUTIY
STARTING DATE.

(a) GENERAL RULE.—For purposes of section
205(c)(3)(A) of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1055(c)(3)(A)),
the minimum period prescribed by the Secretary
of the Treasury between the date that the expla-
nation referred to in such section is provided
and the annuity starting date shall not apply if
waived by the participant and, if applicable, the
participant’s spouse.
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(b) EFFECTIVE DATE,—Subsection (a) shall
apply to plan years beginning after December
31, 1995.

TITLE V—ENERGY AND NATURAL
RESOURCES PROVISIONS
Subtitle A—Nuclear Regulatory Commission
Annual Charges
SEC. 5001. NUCLEAR REGULATORY COMMISSION
ANNUAL CHARGES.

Section 6101(a)(3) of the Omnibus Budget Rec-
onciliation Act of 1990 (42 U.S.C. 2214(a)(3)) is
amended by striking ‘‘September 30, 1998’ and
inserting ‘‘September 30, 2002”.

Subtitle B—Department of Energy Assets
CHAPTER 1—UNITED STATES
ENRICHMENT CORPORATION

SEC. 5201. SHORT TITLE.

This chapter may be cited as the ‘“USEC Pri-
vatization Act”’.

SEC. 5202. DEFINITIONS.

For purposes of this chapter:

(1) The term “AVLIS” means atomic vapor
laser isotope separation technology.

(2) The term *“*Corporation’” means the United
States Enrichment Corporation and, unless the
context otherwise requires, includes the private
corporation and any successor thereto following
privatization.

(3) The term ‘‘gaseous diffusion plants”
means the Paducah Gaseous Diffusion Plant at
Paducah, Kentucky and the Portsmouth Gase-
ous Diffusion Plant at Piketon, Ohio.

(4) The term ‘‘highly enriched uranium”
means uranium enriched to 20 percent or more
of the uranium-235 isotope.

(5) The term “‘low-enriched uranium’” means
uranium enriched to less than 20 percent of the
uranium-235 isotope, including that which is de-
rived from highly enriched uranium.

(6) The term ‘“‘low-level radioactive waste”
has the meaning given such term in section 2(9)
of the Low-Level Radioactive Waste Policy Act
(42 U.S.C. 2021b(9)).

(7) The term “‘private corporation’” means the
corporation established under section 5205.

(8) The term ‘“‘privatization’” means the trans-
fer of ownership of the Corporation to private
investors.

(9) The term ‘“‘privatization date’” means the
date on which 100 percent of the ownership of
the Corporation has been transferred to private
investors.

(10) The term “‘public offering”” means an un-
derwritten offering to the public of the common
stock of the private corporation pursuant to sec-
tion 5204.

(11) The ““Russian HEU Agreement’” means
the Agreement Between the Government of the
United States of America and the Government of
the Russian Federation Concerning the Disposi-
tion of Highly Enriched Uranium Extracted
from Nuclear Weapons, dated February 18, 1993.

(12) The term ‘‘Secretary’”” means the Sec-
retary of Energy.

(13) The ‘*Suspension Agreement’” means the
Agreement to Suspend the Antidumping Inves-
tigation on Uranium from the Russian Federa-
tion, as amended.

(14) The term ‘‘uranium enrichment” means
the separation of uranium of a given isotopic
content into 2 components, 1 having a higher
percentage of a fissile isotope and 1 having a
lower percentage.

SEC. 5203. SALE OF THE CORPORATION.

(a) AUTHORIZATION.—The Board of Directors
of the Corporation, with the approval of the
Secretary of the Treasury, shall transfer the in-
terest of the United States in the United States
Enrichment Corporation to the private sector in
a manner that provides for the long-term viabil-
ity of the Corporation, provides for the continu-
ation by the Corporation of the operation of the
Department of Energy’s gaseous diffusion
plants, provides for the protection of the public
interest in maintaining a reliable and economi-
cal domestic source of uranium mining, enrich-
ment and conversion services, and, to the extent
not inconsistent with such purposes, secures the
maximum proceeds to the United States.
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(b) PROCEEDS.—Proceeds from the sale of the
United States’ interest in the Corporation shall
be deposited in the general fund of the Treas-
ury.

SEC. 5204. METHOD OF SALE.

(a) AUTHORIZATION.—The Board of Directors
of the Corporation, with the approval of the
Secretary of the Treasury, shall transfer owner-
ship of the assets and obligations of the Cor-
poration to the private corporation established
under section 5205 (which may be consummated
through a merger or consolidation effected in
accordance with, and having the effects pro-
vided under, the law of the state of incorpora-
tion of the private corporation, as if the Cor-

poration were incorporated thereunder).

(b) BOARD DETERMINATION.—The Board, with
the approval of the Secretary of the Treasury,
shall select the method of transfer and establish
terms and conditions for the transfer that will
provide the maximum proceeds to the Treasury
of the United States and will provide for the
long-term viability of the private corporation,
the continued operation of the gaseous diffusion
plants, and the public interest in maintaining
reliable and economical domestic uranium min-
ing and enrichment industries.

c) ADEQUATE PROCEEDS.—The Secretary of
the Treasury shall not allow the privatization of
the Corporation unless before the sale date the
Secretary of Treasury determines that the meth-
od of transfer will provide the maximum pro-
ceeds to the Treasury consistent with the prin-
ciples set forth in section 5203(a).

(d) APPLICATION OF SECURITIES LAWS.—Any
offering or sale of securities by the private cor-
poration shall be subject to the Securities Act of
1933 (15 U.S.C. 77a et seq.), the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.), and
the provisions of the Constitution and laws of
any State, territory, or possession of the United
States relating to transactions in securities.

SEC. 5205. ESTABLISHMENT OF PRIVATE COR-
PORATION.

(a) INCORPORATION.—(1) The directors of the
Corporation shall establish a private for-profit
corporation under the laws of a State for the
purpose of receiving the assets and obligations
of the Corporation at privatization and continu-
ing the business operations of the Corporation
following privatization.

(2) The directors of the Corporation may serve
as incorporators of the private corporation and
shall take all steps necessary to establish the
private corporation, including the filing of arti-
cles of incorporation consistent with the provi-
sions of this chapter.

(3) Employees and officers of the Corporation
(including members of the Board of Directors)
acting in accordance with this section on behalf
of the private corporation shall be deemed to be
acting in their official capacities as employees
or officers of the Corporation for purposes of
section 205 of title 18, United States Code.

(b) STATUS OF THE PRIVATE CORPORATION.—
(1) The private corporation shall not be an
agency, instrumentality, or establishment of the
United States, a Government corporation, or a
Government-controlled corporation.

(2) Except as otherwise provided by this chap-
ter, financial obligations of the private corpora-
tion shall not be obligations of, or guaranteed as
to principal or interest by, the Corporation or
the United States, and the obligations shall so
plainly state.

(3) No action under section 1491 of title 28,
United States Code, shall be allowable against
the United States based on actions of the private
corporation.

(c) APPLICATION OF POST-GOVERNMENT EM-
PLOYMENT RESTRICTIONS.—Beginning on the
privatization date, the restrictions stated in sec-
tion 207 (a), (b), (c), and (d) of title 18, United
States Code, shall not apply to the acts of an in-
dividual done in carrying out official duties as
a director, officer, or employee of the private
corporation, if the individual was an officer or
employee of the Corporation (including a direc-
tor) continuously during the 45 days prior to the
privatization date.
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(d) DissOLUTION.—In the event that the pri-
vatization does not occur, the Corporation will
provide for the dissolution of the private cor-
poration within 1 year of the private corpora-
tion’s incorporation unless the Secretary of the
Treasury or his delegate, upon the Corpora-
tion’s request, agrees to delay any such dissolu-
tion for an additional year.

SEC. 5206. TRANSFERS TO THE PRIVATE COR-
PORATION.

Concurrent with privatization, the Corpora-
tion shall transfer to the private corporation—.

(1) the lease of the gaseous diffusion plants in

accordance with section 5207,
(2) all personal property and inventories of

the Corporation,

(3) all contracts, agreements, and leases under
section 5208(a),

(4) the Corporation’s right to purchase power
from the Secretary under section 5208(b), i

(5) such funds In accounts of the Corporation
held by the Treasury or on deposit with any
bank or other financial institution as approved
by the Secretary of the Treasury, and

(6) all of the Corporation’s records, including
all of the papers and other documentary mate-
rials, regardless of physical form or characteris-
tics, made or received by the Corporation.

SEC. 5207. LEASING OF GASEOUS DIFFUSION FA-
CILITIES.

(a) TRANSFER OF LEASE.—Concurrent with
privatization, the Corporation shall transfer to
the private corporation the lease of the gaseous
diffusion plants and related property for the re-
mainder of the term of such lease in accordance
with the terms of such lease.

(b) RENEWAL.—The private corporation shall
have the exclusive option to lease the gaseous
diffusion plants and related property for addi-
tional periods following the expiration of the

initial term of the lease.
(c) EXCLUSION OF FACILITIES FOR PRODUCTION

OF HIGHLY ENRICHED URANIUM.—The Secretary
shall not lease to the private corporation any
facilities necessary for the production of highly
enriched uranium but may, subject to the re-
quirements of the Atomic Energy Act of 1954 (42
U.S.C. 2011 et seq.), grant the Corporation ac-
cess to such facilities for purposes other than

the production of highly enriched uranium.
(dg DOE RESPONSIBILITY FOR PREEXISTING

CONDITIONS.—The payment of any costs of de-
contamination and decommissioning, response
actions, or corrective actions with respect to
conditions existing before July 1, 1993 at the
gaseous diffusion plants shall remain the sole

responsibility of the Secretary.
(e) ENVIRONMENTAL AUDIT.—For purposes of

subsection (d), the conditions existing before
July 1, 1993, at the gaseous diffusion plants
shall be determined from the environmental
audit conducted pursuant to section 1403(e) of
the Atomic Energy Act of 1954 (42 U.S.C. 2297c-

2(e)).

((3 TREATMENT UNDER PRICE-ANDERSON PRO-
VISIONS.—AnNy lease executed between the Sec-
retary and the Corporation or the private cor-
poration, and any extension or renewal thereof,
under this section shall be deemed to be a con-
tract for purposes of section 170d. of the Atomic
Energy Act of 1954 (42 U.S.C. 2210(d)).

(g) WAIVER OF EIS REQUIREMENT.—The exe-
cution or transfer of the lease between the Sec-
retary and the Corporation or the private cor-
poration, and any extension or renewal thereof,
shall not be considered a major Federal action
significantly affecting the quality of the human
environment for purposes of section 102 of the
National Environmental Policy Act of 1969 (42
U.S.C. 4332).

SEC. 5208. TRANSFER OF CONTRACTS.

(a) TRANSFER OF CONTRACTS.—Concurrent
with privatization, the Corporation shall trans-
fer to the private corporation all contracts,
agreements, and leases, including all uranium
enrichment contracts, that were—

(1) transferred by the Secretary to the Cor-
poration pursuant to section 1401(b) of the
Atomic Energy Act of 1954 (42 U.S.C. 2297c(b)),

or
(2) entered into by the Corporation before the
privatization date.
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(b) NONTRANSFERABLE POWER CONTRACTS.—
The Corporation shall transfer to the private
corporation the right to purchase power from
the Secretary under the power purchase con-
tracts for the gaseous diffusion plants executed
by the Secretary before July 1, 1993. The Sec-
retary shall continue to receive power for the
gaseous diffusion plants under such contracts
and shall continue to resell such power to the
private corporation at cost during the term of
such contracts.

(c) EFFECT OF TRANSFER.—(1) Notwithstand-
ing subsection (a), the United States shall re-
main obligated to the parties to the contracts,
agreements, and leases transferred under sub-
section (a) for the performance of its obligations
under such contracts, agreements, or leases dur-
ing their terms. Performance of such obligations
by the private corporation shall be considered
performance by the United States.

(2) If a contract, agreement, or lease trans-
ferred under subsection (a) is terminated, ex-
tended, or materially amended after the privat-
ization date—

(A) the private corporation shall be respon-
sible for any obligation arising under such con-
tract, agreement, or lease after any extension or
material amendment, and

(B) the United States shall be responsible for
any obligation arising under the contract,
agreement, or lease before the termination, ex-
tension, or material amendment.

(3) The private corporation shall reimburse
the United States for any amount paid by the
United States under a settlement agreement en-
tered into with the consent of the private cor-
poration or under a judgment, if the settlement
or judgment—

(A) arises out of an obligation under a con-
tract, agreement, or lease transferred under sub-
section (a), and

(B) arises out of actions of the private cor-
poration between the privatization date and the
date of a termination, extension, or material
amendment of such contract, agreement, or
lease.

(d) PRICING.—The Corporation may establish
prices for its products, materials, and services
provided to customers on a basis that will allow
it to attain the normal business objectives of a
profit making corporation.

SEC. 5209. LIABILITIES.

(a) LIABILITY OF THE UNITED STATES.—(1) Ex-
cept as otherwise provided in this chapter, all li-
abilities arising out of the operation of the ura-
nium enrichment enterprise before July 1, 1993,
shall remain the direct liabilities of the Sec-
retary.

(2) Except as provided in subsection (a)(3) or
otherwise provided in a memorandum of agree-
ment entered into by the Corporation and the
Office of Management and Budget prior to the
privatization date, all liabilities arising out of
the operation of the Corporation between July 1,
1993, and the privatization date shall remain the
direct liabilities of the United States.

(3) All liabilities arising out of the disposal of
depleted uranium generated by the Corporation
between July 1, 1993, and the privatization date
shall become the direct liabilities of the Sec-
retary.

(4) Any stated or implied consent for the Unit-
ed States, or any agent or officer of the United
States, to be sued by any person for any legal,
equitable, or other relief with respect to any
claim arising from any action taken by any
agent or officer of the United States in connec-
tion with the privatization of the Corporation is
hereby withdrawn.

(5) To the extent that any claim against the
United States under this section is of the type
otherwise required by Federal statute or regula-
tion to be presented to a Federal agency or offi-
cial for adjudication or review, such claim shall
be presented to the Department of Energy in ac-
cordance with procedures to be established by
the Secretary. Nothing in this paragraph shall
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be construed to impose on the Department of
Energy liability to pay any claim presented pur-
suant to this paragraph.

(6) The Attorney General shall represent the
United States in any action seeking to impose li-
ability under this subsection.

(b) LIABILITY OF THE CORPORATION.—Not-
withstanding any provision of any agreement to
which the Corporation is a party, the Corpora-
tion shall not be considered in breach, default,
or violation of any agreement because of the
transfer of such agreement to the private cor-
poration under section 5208 or any other action
the Corporation is required to take under this
chapter.

(c) LIABILITY OF THE PRIVATE CORPORA-
TION.—Except as provided in this chapter, the
private corporation shall be liable for any liabil-
ities arising out of its operations after the pri-
vatization date.

(d) LIABILITY OF OFFICERS AND DIRECTORS.—
(1) No officer, director, employee, or agent of the
Corporation shall be liable in any civil proceed-
ing to any party in connection with any action
taken in connection with the privatization if,
with respect to the subject matter of the action,
suit, or proceeding, such person was acting
within the scope of his employment.

(2) This subsection shall not apply to claims
arising under the Securities Act of 1933 (15
U.S.C. 77a. et seq.), the Securities Exchange Act
of 1934 (15 U.S.C. 78a. et seq.), or under the
Constitution or laws of any State, territory, or
possession of the United States relating to trans-
actions in securities.

SEC. 5210. EMPLOYEE PROTECTIONS.

(a) CONTRACTOR EMPLOYEES.—(1) Privatiza-
tion shall not diminish the accrued, vested pen-
sion benefits of employees of the Corporation’s
operating contractor at the two gaseous diffu-
sion plants.

(2) In the event that the private corporation
terminates or changes the contractor at either or
both of the gaseous diffusion plants, the plan
sponsor or other appropriate fiduciary of the
pension plan covering employees of the prior op-
erating contractor shall arrange for the transfer
of all plan assets and liabilities relating to ac-
crued pension benefits of such plan’s partici-
pants and beneficiaries from such plant to a
pension plan sponsored by the new contractor
or the private corporation or a joint-labor man-
agement plan, as the case may be.

(3) In addition to any obligations arising
under the National Labor Relations Act (29
U.S.C. 151 et seq.), any employer (including the
private corporation if it operates a gaseous dif-
fusion plant without a contractor or any con-
tractor of the private corporation) at a gaseous
diffusion plant shall—

(A) abide by the terms of any unexpired col-
lective bargaining agreement covering employees
in bargaining units at the plant and in effect on
the privatization date until the stated expiration
or termination date of the agreement; or

(B) in the event a collective bargaining agree-
ment is not in effect upon the privatization
date, have the same bargaining obligations
under section 8(d) of the National Labor Rela-
tions Act (29 U.S.C. 158(d)) as it had imme-
diately before the privatization date.

(4) If the private corporation replaces its oper-
ating contractor at a gaseous diffusion plant,
the new employer (including the new contractor
or the private corporation if it operates a gase-
ous diffusion plant without a contractor)
shall—

(A) offer employment to non-management em-
ployees of the predecessor contractor to the ex-
tent that their jobs still exist or they are quali-
fied for new jobs, and

(B) abide by the terms of the predecessor con-
tractor’s collective bargaining agreement until
the agreement expires or a new agreement is
signed.

(5) In the event of a plant closing or mass lay-
off (as such terms are defined in section
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2101(a)(2) and (3) of title 29, United States Code)
at either of the gaseous diffusion plants, the
Secretary of Energy shall treat any adversely
affected employee of an operating contractor at
either plant who was an employee at such plant
on July 1, 1993, as a Department of Energy em-
ployee for purposes of sections 3161 and 3162 of
the National Defense Authorization Act for Fis-
cal Year 1993 (42 U.S.C. 7274h-7274i).

(6)(A) The Secretary and the private corpora-
tion shall cause the post-retirement health bene-
fits plan provider (or its successor) to continue
to provide benefits for eligible persons, as de-
scribed under subparagraph (B), employed by
an operating contractor at either of the gaseous
diffusion plants in an economically efficient
manner and at substantially the same level of
coverage as eligible retirees are entitled to re-
ceive on the privatization date.

(B) Persons eligible for coverage under sub-
paragraph (A) shall be limited to:

(i) persons who retired from active employ-
ment at one of the gaseous diffusion plants on
or before the privatization date as vested par-
ticipants in a pension plan maintained either by
the Corporation’s operating contractor or by a
contractor employed prior to July 1, 1993, by the
Department of Energy to operate a gaseous dif-
fusion plant; and

(ii) persons who are employed by the Corpora-
tion’s operating contractor on or before the pri-
vatization date and are vested participants in a
pension plan maintained either by the Corpora-
tion’s operating contractor or by a contractor
employed prior to July 1, 1993, by the Depart-
ment of Energy to operate a gaseous diffusion
plant.

(C) The Secretary shall fund the entire cost of
post-retirement health benefits for persons who
retired from employment with an operating con-
tractor prior to July 1, 1993.

(D) The Secretary and the Corporation shall
fund the cost of post-retirement health benefits
for persons who retire from employment with an
operating contractor on or after July 1, 1993, in
proportion to the retired person’s years and
months of service at a gaseous diffusion plant
under their respective management.

(7)(A) Any suit under this subsection alleging
a violation of an agreement between an em-
ployer and a labor organization shall be brought
in accordance with section 301 of the Labor
Management Relations Act (29 U.S.C. 185).

(B) Any charge under this subsection alleging
an unfair labor practice violative of section 8 of
the National Labor Relations Act (29 U.S.C. 158)
shall be pursued in accordance with section 10
of the National Labor Relations Act (29 U.S.C.
160).

(C) Any suit alleging a violation of any provi-
sion of this subsection, to the extent it does not
allege a violation of the National Labor Rela-
tions Act, may be brought in any district court
of the United States having jurisdiction over the
parties, without regard to the amount in con-
troversy or the citizenship of the parties.

(b) FORMER FEDERAL EMPLOYEES.—(1)(A) An
employee of the Corporation that was subject to
either the Civil Service Retirement System (re-
ferred to in this section as ‘““CSRS’’) or the Fed-
eral Employees’ Retirement System (referred to
in this section as ““FERS’’) on the day imme-
diately preceding the privatization date shall
elect—

(i) to retain the employee’s coverage under ei-
ther CSRS or FERS, as applicable, in lieu of
coverage by the Corporation’s retirement system,
or

(ii) to receive a deferred annuity or lump-sum
benefit payable to a terminated employee under
CSRS or FERS, as applicable.

(B) An employee that makes an election under
subparagraph (A)(ii) shall have the option to
transfer the balance in the employee’s Thrift
Savings Plan account to a defined contribution
plan under the Corporation’s retirement system,
consistent with applicable law and the terms of
the Corporation’s defined contribution plan.
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(2) The Corporation shall pay to the Civil
Service Retirement and Disability Fund—

(A) such employee deductions and agency
contributions as are required by sections 8334,
8422, and 8423 of title 5, United States Code, for
those employees who elect to retain their cov-
erage under either CSRS or FERS pursuant to
paragraph (1);

(B) such additional agency contributions as
are determined necessary by the Office of Per-
sonnel Management to pay, in combination with
the sums under subparagraph (A), the ‘‘normal
cost’” (determined using dynamic assumptions)
of retirement benefits for those employees who
elect to retain their coverage under CSRS pursu-
ant to paragraph (1), with the concept of “‘nor-
mal cost’” being used consistent with generally
accepted actuarial standards and principles;
and

(C) such additional amounts, not to exceed
two percent of the amounts under subpara-
graphs (A) and (B), as are determined necessary
by the Office of Personnel Management to pay
the cost of administering retirement benefits for
employees who retire from the Corporation after
the privatization date under either CSRS or
FERS, for their survivors, and for survivors of
employees of the Corporation who die after the
privatization date (which amounts shall be
available to the Office of Personnel Manage-
ment as provided in section 8348(a)(1)(B) of title
5, United States Code).

(3) The Corporation shall pay to the Thrift
Savings Fund such employee and agency con-
tributions as are required by section 8432 of title
5, United States Code, for those employees who
elect to retain their coverage under FERS pur-
suant to paragraph (1).

(4) Any employee of the Corporation who was
subject to the Federal Employee Health Benefits
Program (referred to in this section as
“FEHBP’’) on the day immediately preceding
the privatization date and who elects to retain
coverage under either CSRS or FERS pursuant
to paragraph (1) shall have the option to receive
health benefits from a health benefit plan estab-
lished by the Corporation or to continue without
interruption coverage under the FEHBP, in lieu
of coverage by the Corporation’s health benefit
system.

(5) The Corporation shall pay to the Employ-
ees Health Benefits Fund—

(A) such employee deductions and agency
contributions as are required by section 8906(a)-
(f) of title 5, United States Code, for those em-
ployees who elect to retain their coverage under
FEHBP pursuant to paragraph (4); and

(B) such amounts as are determined necessary
by the Office of Personnel Management under
paragraph (6) to reimburse the Office of Person-
nel Management for contributions under section
8906(g)(1) of title 5, United States Code, for
those employees who elect to retain their cov-
erage under FEHBP pursuant to paragraph (4).

(6) The amounts required under paragraph
(5)(B) shall pay the Government contributions
for retired employees who retire from the Cor-
poration after the privatization date under ei-
ther CSRS or FERS, for survivors of such retired
employees, and for survivors of employees of the
Corporation who die after the privatization
date, with said amounts prorated to reflect only
that portion of the total service of such employ-
ees and retired persons that was performed for
the Corporation after the privatization date.
SEC. 5211. OWNERSHIP LIMITATIONS.

(a) SECURITIES LIMITATIONS.—No director, of-
ficer, or employee of the Corporation may ac-
quire any securities, or any rights to acquire
any securities of the private corporation on
terms more favorable than those offered to the
general public—

(1) in a public offering designed to transfer
ownership of the Corporation to private inves-
tors,

(2) pursuant to any agreement, arrangement,
or understanding entered into before the privat-
ization date, or
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(3) before the election of the directors of the
private corporation.

(b) OWNERSHIP LIMITATION.—Immediately fol-
lowing the consummation of the transaction or
series of transactions pursuant to which 100 per-
cent of the ownership of the Corporation is
transferred to private investors, and for a period
of three years thereafter, no person may ac-
quire, directly or indirectly, beneficial owner-
ship of securities representing more than 10 per-
cent of the total votes of all outstanding voting
securities of the Corporation. The foregoing lim-
itation shall not apply to—

(1) any employee stock ownership plan of the
Corporation,

(2) members of the underwriting syndicate
purchasing shares in stabilization transactions
in connection with the privatization, or

(3) in the case of shares beneficially held in
the ordinary course of business for others, any
commercial bank, broker-dealer, or clearing
agency.

SEC. 5212. URANIUM TRANSFERS AND SALES.

(&) TRANSFERS AND SALES BY THE SEC-
RETARY.—The Secretary shall not provide en-
richment services or transfer or sell any ura-
nium (including natural uranium concentrates,
natural uranium hexafluoride, or enriched ura-
nium in any form) to any person except as con-
sistent with this section.

(b) RussiaAN HEU.—(1) On or before December
31, 1996, the United States Executive Agent
under the Russian HEU Agreement shall trans-
fer to the Secretary without charge title to an
amount of uranium hexafluoride equivalent to
the natural uranium component of low-enriched
uranium derived from at least 18 metric tons of
highly enriched uranium purchased from the
Russian Executive Agent under the Russian
HEU Agreement. The quantity of such uranium
hexafluoride delivered to the Secretary shall be
based on a tails assay of 0.30 U235, Uranium
hexafluoride transferred to the Secretary pursu-
ant to this paragraph shall be deemed under
United States law for all purposes to be of Rus-
sian origin.

(2) Within 7 years of the date of enactment of
this Act, the Secretary shall sell, and receive
payment for, the uranium hexafluoride trans-
ferred to the Secretary pursuant to paragraph
(1). Such uranium hexafluoride shall be sold—

(A) at any time for use in the United States
for the purpose of overfeeding;

(B) at any time for end use outside the United
States;

(C) in 1995 and 1996 to the Russian Executive
Agent at the purchase price for use in matched
sales pursuant to the Suspension Agreement; or,

(D) in calendar year 2001 for consumption by
end users in the United States not prior to Janu-
ary 1, 2002, in volumes not to exceed 3,000,000
pounds U3zOg equivalent per year.

(3) With respect to all enriched uranium deliv-
ered to the United States Executive Agent under
the Russian HEU Agreement on or after Janu-
ary 1, 1997, the United States Executive Agent
shall, upon request of the Russian Executive
Agent, enter into an agreement to deliver con-
currently to the Russian Executive Agent an
amount of uranium hexafluoride equivalent to
the natural uranium component of such ura-
nium. An agreement executed pursuant to a re-
quest of the Russian Executive Agent, as con-
templated in this paragraph, may pertain to any
deliveries due during any period remaining
under the Russian HEU Agreement. The quan-
tity of such uranium hexafluoride delivered to
the Russian Executive Agent shall be based on
a tails assay of 0.30 U235, Title to uranium
hexafluoride delivered to the Russian Executive
Agent pursuant to this paragraph shall transfer
to the Russian Executive Agent upon delivery of
such material to the Russian Executive Agent,
with such delivery to take place at a North
American facility designated by the Russian Ex-
ecutive Agent. Uranium hexafluoride delivered
to the Russian Executive Agent pursuant to this
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paragraph shall be deemed under U.S. law for
all purposes to be of Russian origin. Such ura-
nium hexafluoride may be sold to any person or
entity for delivery and use in the United States
only as permitted in subsections (b)(5), (b)(6)
and (b)(7) of this section.

(4) In the event that the Russian Executive
Agent does not exercise its right to enter into an
agreement to take delivery of the natural ura-
nium component of any low-enriched uranium,
as contemplated in paragraph (3), within 90
days of the date such low-enriched uranium is
delivered to the United States Executive Agent,
or upon request of the Russian Executive Agent,
then the United States Executive Agent shall
engage an independent entity through a com-
petitive selection process to auction an amount
of uranium hexafluoride or UzOg (in the event
that the conversion component of such
hexafluoride has previously been sold) equiva-
lent to the natural uranium component of such
low-enriched uranium. An agreement executed
pursuant to a request of the Russian Executive
Agent, as contemplated in this paragraph, may
pertain to any deliveries due during any period
remaining under the Russian HEU Agreement.
Such independent entity shall sell such uranium
hexafluoride in one or more lots to any person
or entity to maximize the proceeds from such
sales, for disposition consistent with the limita-
tions set forth in this subsection. The independ-
ent entity shall pay to the Russian Executive
Agent the proceeds of any such auction less all
reasonable transaction and other administrative
costs. The quantity of such uranium
hexafluoride auctioned shall be based on a tails
assay of 0.30 U235. Title to uranium
hexafluoride auctioned pursuant to this para-
graph shall transfer to the buyer of such mate-
rial upon delivery of such material to the buyer.
Uranium hexafluoride auctioned pursuant to
this paragraph shall be deemed under United
States law for all purposes to be of Russian ori-
gin.

(5) Except as provided in paragraphs (6) and
(7), uranium hexafluoride delivered to the Rus-
sian Executive Agent under paragraph (3) or
auctioned pursuant to paragraph (4), may not
be delivered for consumption by end users in the
United States either directly or indirectly prior
to January 1, 1998, and thereafter only in ac-
cordance with the following schedule:

Annual maximum deliveries to end users

Year: (millions Ibs. U30g

equivalent)
1998 .. 2
1999 . 4
2000 6
2001 8
2002 10
2003 12
2004 14
2005 16
2006 17
2007 .. 18
2008 ..o . 19
2009 and each year thereafter ............ 20.

(6) Uranium hexafluoride delivered to the
Russian Executive Agent under paragraph (3) or
auctioned pursuant to paragraph (4) may be
sold at any time as Russian-origin natural ura-
nium in a matched sale pursuant to the Suspen-
sion Agreement, and in such case shall not be
counted against the annual maximum deliveries
set forth in paragraph (5).

(7) Uranium hexafluoride delivered to the
Russian Executive Agent under paragraph (3) or
auctioned pursuant to paragraph (4) may be
sold at any time for use in the United States for
the purpose of overfeeding in the operations of
enrichment facilities.

(8) Nothing in this subsection (b) shall restrict
the sale of the conversion component of such
uranium hexafluoride.

(9) The Secretary of Commerce shall have re-
sponsibility for the administration and enforce-
ment of the limitations set forth in this sub-
section. The Secretary of Commerce may require
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any person to provide any certifications, infor-
mation, or take any action that may be nec-
essary to enforce these limitations. The United
States Customs Service shall maintain and pro-
vide any information required by the Secretary
of Commerce and shall take any action re-
quested by the Secretary of Commerce which is
necessary for the administration and enforce-
ment of the uranium delivery limitations set
forth in this section.

(10) The President shall monitor the actions of
the United States Executive Agent under the
Russian HEU Agreement and shall report to the
Congress not later than December 31 of each
year on the effect the low-enriched uranium de-
livered under the Russian HEU Agreement is
having on the domestic uranium mining, conver-
sion, and enrichment industries, and the oper-
ation of the gaseous diffusion plants. Such re-
port shall include a description of actions taken
or proposed to be taken by the President to pre-
vent or mitigate any material adverse impact on
such industries or any loss of employment at the
gaseous diffusion plants as a result of the Rus-
sian HEU Agreement.

(c) TRANSFERS TO THE CORPORATION.—(1) The
Secretary shall transfer to the Corporation with-
out charge up to 50 metric tons of enriched ura-
nium and up to 7,000 metric tons of natural ura-
nium from the Department of Energy’s stockpile,
subject to the restrictions in subsection (c)(2).

(2) The Corporation shall not deliver for com-
mercial end use in the United States—

(A) any of the uranium transferred under this
subsection before January 1, 1998;

(B) more than 10 percent of the uranium (by
uranium hexafluoride equivalent content) trans-
ferred under this subsection or more than
4,000,000 pounds, whichever is less, in any cal-
endar year after 1997; or

(C) more than 800,000 separative work units
contained in low-enriched uranium transferred
under this subsection in any calendar year.

(d) INVENTORY SALES.—(1) In addition to the
transfers authorized under subsections (c) and
(e), the Secretary may, from time to time, sell
natural and low-enriched uranium (including
low-enriched uranium derived from highly en-
riched uranium) from the Department of Ener-
gy’s stockpile.

(2) Except as provided in subsections (b), (c),
and (e), no sale or transfer of natural or low-en-
riched uranium shall be made unless—

(A) the President determines that the material
is not necessary to national security needs,

(B) the Secretary determines that the sale of
the material will not have an adverse material
impact on the domestic uranium mining, conver-
sion, or enrichment industry, taking into ac-
count the sales of uranium under the Russian
HEU Agreement and the Suspension Agreement,
and

(C) the price paid to the Secretary will not be
less than the fair market value of the material.

(e) GOVERNMENT TRANSFERS.—Notwithstand-
ing subsection (d)(2), the Secretary may transfer
or sell enriched uranium—

(1) to a Federal agency if the material is
transferred for the use of the receiving agency
without any resale or transfer to another entity
and the material does not meet commercial spec-
ifications;

(2) to any person for national security pur-
poses, as determined by the Secretary; or

(3) to any State or local agency or nonprofit,
charitable, or educational institution for use
other than the generation of electricity for com-
mercial use.

(f) SAVINGS PRoVISION.—Nothing in this chap-
ter shall be read to modify the terms of the Rus-
sian HEU Agreement.

SEC. 5213. LOW-LEVEL WASTE.

(a) RESPONSIBILITY OF DOE.—(1) The Sec-
retary, at the request of the generator, shall ac-
cept for disposal low-level radioactive waste, in-
cluding depleted uranium if it were ultimately
determined to be low-level radioactive waste,
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generated by the Corporation as a result of the
operations of the gaseous diffusion plants or as
a result of the treatment of such wastes at a lo-
cation other than a gaseous diffusion plant. The
terms and conditions for such service shall be no
more favorable than those the Secretary offers
any other generator of such wastes generated by
uranium enrichment plants licensed by the Nu-
clear Regulatory Commission.

(2) The Secretary shall recover the cost of pro-
viding the service in paragraph (1), including a
pro rata share of any capital costs, by charging
the Corporation a fee for such service in an
amount equal to the price charged uranium en-
richment plants licensed by the Nuclear Regu-
latory Commission, but in no event shall the
Secretary charge any generator more than an
amount equal to that which would be charged
by commercial, state, regional, or interstate com-
pact entities for disposal of such waste.

(b) AGREEMENTS WITH OTHER PERSONS.—The
Corporation or any other generator may also
enter into agreements for the disposal of low-
level radioactive waste subject to subsection (a)
with any person other than the Secretary that
is authorized by applicable laws and regulations
to dispose of such wastes, but shall have no au-
thority under this or any other law to require a
State or interstate compact to treat, store, or dis-
pose of such waste in a State or interstate com-
pact facility without the State or compact’s con-
sent.

SEC. 5214. AVLIS.

(a) EXCLUSIVE RIGHT TO COMMERCIALIZE.—
The Corporation shall have the exclusive com-
mercial right to deploy and use any AVLIS pat-
ents, processes, and technical information
owned or controlled by the Government, upon
completion of a royalty agreement with the Sec-
retary.

(b) TRANSFER OF RELATED PROPERTY TO COR-
PORATION.—

(1) IN GENERAL.—To the extent requested by
the Corporation and subject to the requirements
of the Atomic Energy Act of 1954 (42 U.S.C. 2011
et seq.), the President shall transfer without
charge to the Corporation all of the right, title,
or interest in and to property owned by the
United States under control or custody of the
Secretary that is directly related to and materi-
ally useful in the performance of the Corpora-
tion’s purposes regarding AVLIS and alter-
native technologies for uranium enrichment, in-
cluding—

(A) facilities, equipment, and materials for re-
search, development, and demonstration activi-
ties; and

(B) all other facilities, equipment, materials,
processes, patents, technical information of any
kind, contracts, agreements, and leases.

(2) EXcCePTION.—Facilities, real estate, im-
provements, and equipment related to the gase-
ous diffusion, and gas centrifuge, uranium en-
richment programs of the Secretary shall not
transfer under paragraph (1)(B).

(3) EXPIRATION OF TRANSFER AUTHORITY.—
The President’s authority to transfer property
under this subsection shall expire upon the pri-
vatization date.

(c) LIABILITY FOR PATENT AND RELATED
CLAIMS.—With respect to any right, title, or in-
terest provided to the Corporation under sub-
section (a) or (b), the Corporation shall have
sole liability for any payments made or awards
under section 157 b. (3) of the Atomic Energy
Act of 1954 (42 U.S.C. 2187(b)(3)), or any settle-
ments or judgments involving claims for alleged
patent infringement. Any royalty agreement
under subsection (a) of this section shall provide
for a reduction of royalty payments to the Sec-
retary to offset any payments, awards, settle-
ments, or judgments under this subsection.

SEC. 5215. APPLICATION OF CERTAIN LAWS.

(a) OSHA.—(1) As of the privatization date,
the private corporation shall be subject to and
comply with the Occupational Safety and
Health Act of 1970 (29 U.S.C. 651 et seq.).
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(2) The Nuclear Regulatory Commission and
the Occupational Safety and Health Adminis-
tration shall, within 90 days after the date of
enactment of this Act, enter into a memorandum
of agreement to govern the exercise of their au-
thority over occupational safety and health
hazards at the gaseous diffusion plants, includ-
ing inspection, investigation, enforcement, and
rulemaking relating to such hazards.

(b) ANTITRUST LAws.—For purposes of the
antitrust laws, the performance by the private
corporation of a ‘‘matched import’” contract
under the Suspension Agreement shall be con-
sidered to have occurred prior to the privatiza-
tion date, if at the time of privatization, such
contract had been agreed to by the parties in all
material terms and confirmed by the Secretary
of Commerce under the Suspension Agreement.

(c) ENERGY REORGANIZATION ACT REQUIRE-
MENTS.—(1) The private corporation and its con-
tractors and subcontractors shall be subject to
the provisions of section 211 of the Energy Reor-
ganization Act of 1974 (42 U.S.C. 5851) to the
same extent as an employer subject to such sec-
tion.

(2) With respect to the operation of the facili-
ties leased by the private corporation, section
206 of the Energy Reorganization Act of 1974 (42
U.S.C. 5846) shall apply to the directors and of-
ficers of the private corporation.

SEC. 5216. AMENDMENTS TO THE ATOMIC EN-
ERGY ACT.

(a) REPEAL.—(1) Chapters 22 through 26 of the
Atomic Energy Act of 1954 (42 U.S.C. 2297-2297e-
7) are repealed as of the privatization date.

(2) The table of contents of such Act is amend-
ed as of the privatization date by striking the
items referring to sections repealed by para-
graph (1).

(b) NRC LICENSING.—(1) Section 11v. of the
Atomic Energy Act of 1954 (42 U.S.C. 2014v.) is
amended by striking ‘‘or the construction and
operation of a uranium enrichment facility
using Atomic Vapor Laser lIsotope Separation
technology”’.

(2) Section 193 of the Atomic Energy Act of
1954 (42 U.S.C. 2243) is amended by adding at
the end the following:

“(f) LiImITATION.—No license or certificate of
compliance may be issued to the United States
Enrichment Corporation or its successor under
this section or sections 53, 63, or 1701, if the
Commission determines that—

““(1) the Corporation is owned, controlled, or
dominated by an alien, a foreign corporation, or
a foreign government; or

““(2) the issuance of such a license or certifi-
cate of compliance would be inimical to—

“(A) the common defense and security of the
United States; or

““(B) the maintenance of a reliable and eco-
nomical domestic source of enrichment serv-
ices.”.

(3) Section 1701(c)(2) of the Atomic Energy Act
of 1954 (42 U.S.C. 2297f(c)(2)) is amended to read
as follows:

““(2) PERIODIC APPLICATION FOR CERTIFICATE
OF COMPLIANCE.—The Corporation shall apply
to the Nuclear Regulatory Commission for a cer-
tificate of compliance under paragraph (1) peri-
odically, as determined by the Commission, but
not less than every 5 years. The Commission
shall review any such application and any de-
termination made under subsection (b)(2) shall
be based on the results of any such review.””.

(4) Section 1702(a) of the Atomic Energy Act of
1954 (42 U.S.C. 2297f-1(a)) is amended—

(1) by striking ‘“‘other than’ and inserting
“including”’, and

(2) by striking “‘sections 53 and 63"’ and in-
serting ‘‘sections 53, 63, and 193",

(c) JubiciAL REVIEW OF NRC ACTIONS.—Sec-
tion 189b. of the Atomic Energy Act of 1954 (42
U.S.C. 2239(b)) is amended to read as follows:

“‘b. The following Commission actions shall be
subject to judicial review in the manner pre-
scribed in chapter 158 of title 28, United States
Code and chapter 7 of title 5, United States
Code:
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“(1) Any final order entered in any proceed-
ing of the kind specified in subsection (a).

““(2) Any final order allowing or prohibiting a
facility to begin operating under a combined
construction and operating license.

“(3) Any final order establishing by regula-
tion standards to govern the Department of En-
ergy’s gaseous diffusion uranium enrichment
plants, including any such facilities leased to a
corporation established under the USEC Privat-
ization Act.

“(4) Any final determination under section
1701(c) relating to whether the gaseous diffusion
plants, including any such facilities leased to a
corporation established under the USEC Privat-
ization Act, are in compliance with the Commis-
sion’s standards governing the gaseous diffusion
plants and all applicable laws.”’.

(d) CiviL PENALTIES.—Section 234 a. of the
Atomic Energy Act of 1954 (42 U.S.C. 2282(a)) is
amended by-

(1) striking “‘any licensing provision of section
53, 57, 62, 63, 81, 82, 101, 103, 104, 107, or 109’
and inserting: ‘“‘any licensing or certification
provision of section 53, 57, 62, 63, 81, 82, 101, 103,
104, 107, 109, or 1701"’; and

(2) by striking ‘‘any license issued there-
under” and inserting: ‘“‘any license or certifi-
cation issued thereunder’.

(e) REFERENCES TO THE CORPORATION.—Fol-
lowing the privatization date, all references in
the Atomic Energy Act of 1954 to the United
States Enrichment Corporation shall be deemed
to be references to the private corporation.

SEC. 5217. AMENDMENTS TO OTHER LAWS.

(a) DEFINITION OF GOVERNMENT CORPORA-
TION.—As of the privatization date, section
9101(3) of title 31, United States Code, is amend-
ed by striking subparagraph (N) as added by
section 902(b) of Public Law 102-486.

(b) DEFINITION OF THE CORPORATION.—Section
1018(1) of the Energy Policy Act of 1992 (42
U.S.C. 2296b-7(1) is amended by inserting ‘“‘or its
successor’’ before the period.

CHAPTER 2—DEPARTMENT OF ENERGY
SEC. 5221. SALE OF DOE ASSETS

(a) ASSET MANAGEMENT AND DISPOSITION
PROGRAM.—

(1) IN GENERAL.—InN order to maximize the use
of Department of Energy assets and to reduce
overhead and other costs related to asset man-
agement at the Department’s facilities and lab-
oratories, the Secretary of Energy shall conduct
an asset management and disposition program
that will result in not less than $225,000,000 in
receipts and savings by October 1, 2000.

(2) ITEMS TO BE INCLUDED.—The program
shall include an inventory of assets in the care
of the Department and its contractors; the re-
covery, reuse, and stewardship of assets; and
disposition of a minimum of 1,139,000,000 pounds
of fuel, 136,000 tons of chemicals and industrial
gases, 557,000 tons of scrap metal, 14,000 radi-
ation sources, 17,000 pieces of major equipment,
11,000 pounds of precious metals, and 91,000,000
pounds of base metals.

(b) FEDERAL PROPERTY AND ADMINSTRATIVE
SERVICES ACT.—The disposition of assets under
this section is not subject to section 202 or 203 of
the Federal Property and Administrative Serv-
ices Act of 1949 (40 U.S.C. 483, 484) or section 13
of the Surplus Property Act of 1944 (50 U.S.C.
App. 1622). In order to avoid market disruptions,
the Secretary shall consult with appropriate ex-
ecutive agencies with respect to dispositions
under this section.

(c) DISPOSITION OF PROCEEDS.—After deduc-
tion of administrative costs of disposition under
this section not to exceed $7,000,000 per year, the
remainder of the proceeds from dispositions
under this subpart shall be returned to the
Treasury as miscellaneous receipts. There shall
be established a new receipt account in the
Treasury for proceeds of asset sales under this
section.

SEC. 5222. SALE OF WEEKS ISLAND OIL.

Notwithstanding section 161 of the Energy
Policy and Conservation Act (42 U.S.C. 6241),
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the Secretary of Energy shall draw down and
sell 32,000,000 barrels of oil contained in the
Weeks Island Strategic Petroleum Reserve Facil-
ity. The Secretary shall, to the greatest extent
practicable, sell oil from the reserve in a manner
that minimizes the impact of such sale upon
supply levels and market forces.

SEC. 5223. LEASE OF EXCESS STRATEGIC PETRO-

LEUM RESERVE CAPACITY.

(a) AMENDMENT.—Part B of title 1 of the En-
ergy Policy and Conservation Act (42 U.S.C.
6231 et seq.) is amended by adding at the end
the following:

‘“USE OF UNDERUTILIZED FACILITIES

““SEC. 168. (a) AUTHORITY.—Notwithstanding
any other provision of this title, the Secretary,
by lease or otherwise, for any term and under
such other conditions as the Secretary considers
necessary or appropriate, may store in
underutilized Strategic Petroleum Reserve facili-
ties petroleum product owned by a foreign gov-
ernment or its representative. Petroleum prod-
ucts stored under this section are not part of the
Strategic Petroleum Reserve and may be ex-
ported without license from the United States.

“(b) PROTECTION OF FACILITIES.—AIl agree-
ments entered into pursuant to subsection (a)
shall contain provisions providing for fees to
fully compensate the United States for all costs
of storage and removals of petroleum products,
including the cost of replacement facilities ne-
cessitated as a result of any withdrawals.

““(c) ACCESS TO STORED OIL.—The Secretary
shall ensure that agreements to store petroleum
products for foreign governments or their rep-
resentatives do not affect the ability of the Unit-
ed States to withdraw, distribute, or sell petro-
leum from the Strategic Petroleum reserve in re-
sponse to an energy emergency or to the obliga-
tions of the United States under the Agreement
on an International Energy Program.

““(d) AVAILABILITY OF FUNDS.—Beginning in
fiscal year 2001 and in each fiscal year there-
after except for fiscal years 2003 and 2004, 50
percent of the funds resulting from the leasing
of Strategic Petroleum Reserve facilities author-
ized by subsection (a) shall be available to the
Secretary of Energy without further appropria-
tion for the purchase of oil for the Strategic Pe-
troleum Reserve.””.

(b) TABLE OF CONTENTS AMENDMENT.—The
table of contents of part B of title | of the En-
ergy Policy and Conservation Act is amended by
adding at the end the following:

““Sec. 168. Use of underutilized facilities.”.

Subtitle C—Natural Resources

CHAPTER 1—DEPARTMENT OF THE
INTERIOR CONVEYANCES
Subchapter A—California Directed Land Sale

SEC. 5301. CONVEYANCE OF PROPERTY.

All right, title and interest of the United
States in the property depicted on a map des-
ignated USGS 7.5 minute quadrangle, west of
Flattop Mtn, CA 1984, entitled ‘‘Location Map
for Ward Valley Site”’, located in San
Bernardino Meridian, Township 9 North, Range
19 East, and improvements thereon, together
with all necessary easements for utilities and in-
gress and egress to such property, including, but
not limited to, the right to improve those ease-
ments, are conveyed to the Department of
Health Services of the State of California upon
the tendering of $500,100 on behalf of the State
of California and the release of the United
States by the State of California from any liabil-
ity for claims relating to the property described
in this section and, as part of the consideration
paid for such property, such conveyance is de-
clared to meet and fully comply with any other-
wise applicable provisions of section 7 of Endan-
gered Species Act of 1973 (16 U.S.C. 1536) and
the National Environmental Policy Act of 1969
(42 U.S.C. 4332). The Secretary of the Interior
shall issue evidence of title pursuant to this Act
notwithstanding any other provision of law.
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Subchapter B—Helium Reserves
SEC. 5311. SHORT TITLE.

This subchapter may be cited as the “‘Helium
Act of 1995”".

SEC. 5312. AMENDMENT OF HELIUM ACT.

Except as otherwise expressly provided, when-
ever in this chapter an amendment or repeal is
expressed in terms of an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a sec-
tion or other provision of the Helium Act (50
U.S.C. 167 to 167n).

SEC. 5313. AUTHORITY OF SECRETARY.

Sections 3, 4, and 5 are amended to read as
follows:

“SEC. 3. AUTHORITY OF SECRETARY.

““(a) EXTRACTION AND DISPOSAL OF HELIUM ON
FEDERAL LANDS.—

““(1) IN GENERAL.—The Secretary may enter
into agreements with private parties for the re-
covery and disposal of helium on Federal lands
upon such terms and conditions as the Secretary
deems fair, reasonable, and necessary.

““(2) LEASEHOLD RIGHTS.—The Secretary may
grant leasehold rights to any such helium.

“(3) LIMITATION.—The Secretary may not
enter into any agreement by which the Sec-
retary sells such helium other than to a private
party with whom the Secretary has an agree-
ment for recovery and disposal of helium.

““(4) REGULATIONS.—Agreements under para-
graph (1) may be subject to such regulations as
may be prescribed by the Secretary.

““(5) EXISTING RIGHTS.—An agreement under
paragraph (1) shall be subject to any rights of
any affected Federal oil and gas lessee that may
be in existence prior to the date of the agree-
ment.

‘“(6) TERMS AND CONDITIONS.—AN agreement
under paragraph (1) (and any extension or re-
newal of an agreement) shall contain such terms
and conditions as the Secretary may consider
appropriate.

“(7) PRIOR AGREEMENTS.—This subsection
shall not in any manner affect or diminish the
rights and obligations of the Secretary and pri-
vate parties under agreements to dispose of he-
lium produced from Federal lands in existence
on the date of enactment of the Helium Act of
1995 except to the extent that such agreements
are renewed or extended after that date.

““(b) STORAGE, TRANSPORTATION AND SALE.—
The Secretary may store, transport, and sell he-
lium only in accordance with this Act.

“SEC. 4. STORAGE, TRANSPORTATION, AND WITH-
DRAWAL OF CRUDE HELIUM.

““(a) STORAGE, TRANSPORTATION AND WITH-
DRAWAL.—The Secretary may store, transport
and withdraw crude helium and maintain and
operate crude helium storage facilities, in exist-
ence on the date of enactment of the Helium Act
of 1995 at the Bureau of Mines Cliffside Field,
and related helium transportation and with-
drawal facilities.

““(b) CESSATION OF PRODUCTION, REFINING,
AND MARKETING.—Not later than 18 months
after the date of enactment of the Helium Act of
1995, the Secretary shall cease producing, refin-
ing, and marketing refined helium and shall
cease carrying out all other activities relating to
helium which the Secretary was authorized to
carry out under this Act before the date of en-
actment of the Helium Act of 1995, except activi-
ties described in subsection (a).

‘‘(c) DISPOSAL OF FACILITIES.—

““(1) IN GENERAL.—Subject to paragraph (5),
not later than 24 months after the cessation of
activities referred to in section (b) of this sec-
tion, the Secretary shall designate as excess
property and dispose of all facilities, equipment,
and other real and personal property, and all
interests therein, held by the United States for
the purpose of producing, refining and market-
ing refined helium.

““(2) AppLICABLE LAW.—The disposal of such
property shall be in accordance with the Fed-
eral Property and Administrative Services Act of
1949.
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““(3) PROCEEDS.—AII proceeds accruing to the
United States by reason of the sale or other dis-
posal of such property shall be treated as mon-
eys received under this chapter for purposes of
section 6(f).

““(4) Costs.—All costs associated with such
sale and disposal (including costs associated
with termination of personnel) and with the ces-
sation of activities under subsection (b) shall be
paid from amounts available in the helium pro-
duction fund established under section 6(f).

“(5) EXcepTION.—Paragraph (1) shall not
apply to any facilities, equipment, or other real
or personal property, or any interest therein,
necessary for the storage, transportation and
withdrawal of crude helium or any equipment,
facilities, or other real or personal property, re-
quired to maintain the purity, quality control,
and quality assurance of crude helium in the
Bureau of Mines Cliffside Field.

‘(d) EXISTING CONTRACTS.—

““(1) IN GENERAL.—AII contracts that were en-
tered into by any person with the Secretary for
the purchase by the person from the Secretary
of refined helium and that are in effect on the
date of the enactment of the Helium Act of 1995
shall remain in force and effect until the date
on which the refining operations cease, as de-
scribed in subsection (b).

““(2) CosTs.—Any costs associated with the
termination of contracts described in paragraph
(1) shall be paid from the helium production
fund established under section 6(f).

“SEC. 5. FEES FOR STORAGE, TRANSPORTATION
AND WITHDRAWAL.

“(@) IN GENERAL.—Whenever the Secretary
provides helium storage withdrawal or transpor-
tation services to any person, the Secretary
shall impose a fee on the person to reimburse the
Secretary for the full costs of providing such
storage, transportation, and withdrawal.

““(b) TREATMENT.—AIl fees received by the
Secretary under subsection (a) shall be treated
as moneys received under this Act for purposes
of section 6(f).”.

SEC. 5314. SALE OF CRUDE HELIUM.

(a) Subsection 6(a) is amended by striking
“from the Secretary’” and inserting ‘‘from per-
sons who have entered into enforceable con-
tracts to purchase an equivalent amount of
crude helium from the Secretary”.

(b) Subsection 6(b) is amended—

(1) by inserting ‘‘crude’’ before ‘*helium’’; and

(2) by adding the following at the end: “Ex-
cept as may be required by reason of subsection
(a), sales of crude helium under this section
shall be in amounts as the Secretary determines,
in consultation with the helium industry, nec-
essary to carry out this subsection with mini-
mum market disruption.”.

(c) Subsection 6(c) is amended—

(1) by inserting “‘crude’ after ‘“‘Sales of’’; and

(2) by striking ‘‘together with interest as pro-
vided in this subsection”” and all that follows
through the end of the subsection and inserting
““all funds required to be repaid to the United
States as of October 1, 1995 under this section
(referred to in this subsection as ‘repayable
amounts’). The price at which crude helium is
sold by the Secretary shall not be less than the
amount determined by the Secretary by—

““(1) dividing the outstanding amount of such
repayable amounts by the volume (in million
cubic feet) of crude helium owned by the United
States and stored in the Bureau of Mines CIiff-
side Field at the time of the sale concerned, and

““(2) adjusting the amount determined under
paragraph (1) by the Consumer Price Index for
years beginning after December 31, 1995.”.

(d) Subsection 6(d) is amended to read as fol-
lows:

““(d) EXTRACTION OF HELIUM FROM DEPOSITS
ON FEDERAL LANDS.—AIl moneys received by the
Secretary from the sale or disposition of helium
on Federal lands shall be paid to the Treasury
and credited against the amounts required to be
repaid to the Treasury under subsection (c).”.
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(e) Subsection 6(e) is repealed.

(f) Subsection 6(f) is amended—

(1) by striking ““(f)”” and inserting ‘“(e)(1)"’;
and

(2) by adding the following at the end:

“(2)(A) Within 7 days after the commencement
of each fiscal year after the disposal of the fa-
cilities referred to in section 4(c), all amounts in
such fund in excess of $2,000,000 (or such lesser
sum as the Secretary deems necessary to carry
out this Act during such fiscal year) shall be
paid to the Treasury and credited as provided in
paragraph (1).

““(B) On repayment of all amounts referred to
in subsection (c), the fund established under
this section shall be terminated and all moneys
received under this Act shall be deposited in the
general fund of the Treasury.”’.

SEC. 5315. ELIMINATION OF STOCKPILE.

Section 8 is amended to read as follows:
“SEC. 8. ELIMINATION OF STOCKPILE.

‘“‘(a) STOCKPILE SALES.—

““(1) CoMMENCEMENT.—Not later than Janu-
ary 1, 2005, the Secretary shall commence offer-
ing for sale crude helium from helium reserves
owned by the United States in such amounts as
would be necessary to dispose of all such helium
reserves in excess of 600,000,000 cubic feet on a
straight-line basis between such date and Janu-
ary 1, 2015.

““(2) TIMES OF SALE.—The sales shall be at
such times during each year and in such lots as
the Secretary determines, in consultation with
the helium industry, to be necessary to carry
out this subsection with minimum market dis-
ruption.

““(3) PRICE.—The price for all sales under
paragraph (1), as determined by the Secretary in
consultation with the helium industry, shall be
such price as will ensure repayment of the
amounts required to be repaid to the Treasury
under section 6(c).

‘“(b) DISCOVERY OF ADDITIONAL RESERVES.—
The discovery of additional helium reserves
shall not affect the duty of the Secretary to
make sales of helium under subsection (a).”".
SEC. 5316. REPEAL OF AUTHORITY TO BORROW.

Sections 12 and 15 are repealed.

SEC. 5317. LAND CONVEYANCE IN POTTER COUN-
TY, TEXAS.

(a) IN GENERAL.—The Secretary of the Inte-
rior shall transfer all right, title, and interest of
the United States in and to the parcel of land
described in subsection (b) to the Texas Plains
Girl Scout Council for consideration of $1, re-
serving to the United States such easements as
may be necessary for pipeline rights-of-way.

(b) LAND DESCRIPTION.—The parcel of land
referred to in subsection (a) is all those certain
lots, tracts or parcels of land lying and being
situated in the County of Potter and State of
Texas, and being the East Three Hundred Thir-
ty-One (E331) acres out of Section Seventy-eight
(78) in Block Nine (9), B.S. & F. Survey, (some
times known as the G.D. Landis pasture) Potter
County, Texas, located by certificate No. 1/39
and evidenced by letters patents Nos. 411 and
412 issued by the State of Texas under date of
November 23, 1937, and of record in Vol. 66A of
the Patent Records of the State of Texas. The
metes and bounds description of such lands is as
follows:

(1) FIRST TRACT.—One Hundred Seventy-one
(171) acres of land known as the North part of
the East part of said survey Seventy-eight (78)
aforesaid, described by metes and bounds as fol-
lows:

Beginning at a stone 20 x 12 x 3 inches marked
X, set by W.D. Twichell in 1905, for the North-
east corner of this survey and the Northwest
corner of Section 59;

Thence, South 0 degrees 12 minutes East with
the West line of said Section 59, 999.4 varas to
the Northeast corner of the South 160 acres of
East half of Section 78;

Thence, North 89 degrees 47 minutes West
with the North line of the South 150 acres of the
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East half, 956.8 varas to a point in the East line
of the West half Section 78;

Thence, North 0 degrees 10 minutes West with
the East line of the West half 999.4 varas to a
stone 18 x 14 x 3 inches in the middle of the
South line of Section 79;

Thence, South 89 degrees 47 minutes East 965
varas to the place of beginning.

(2) SECOND TRACT.—One Hundred Sixty (160)
acres of land known as the South part of the
East part of said survey No. Seventy-eight (78)
described by metes and bounds as follows:

Beginning at the Southwest corner of Section
59, a stone marked X and a pile of stones;
Thence, North 89 degrees 47 minutes West with
the North line of Section 77, 966.5 varas to the
Southeast corner of the West half of Section 78;
Thence, North 0 degrees 10 minutes West with
the East line of the West half of Section 78;

Thence, South 89 degrees 47 minutes East
965.8 varas to a point in the East line of Section
78;

Thence, South 0 degrees 12 minutes East 934.6
varas to the place of beginning.

Containing an area of 331 acres, more or less.
CHAPTER 2—ARCTIC COASTAL PLAIN
LEASING AND REVENUE ACT

SEC. 5312. SHORT TITLE.

This chapter may be cited as the ’Arctic
Coastal Plain Leasing and Revenue Act of
1995,

SEC. 5322. DEFINITIONS.

When used in this chapter the term—

(1) ““Coastal Plain’’ means that area identified
as such in the map entitled ‘“Arctic National
Wildlife Refuge’, dated August 1980, as ref-
erenced in section 1002(b) of the Alaska Na-
tional Interest Lands Conservation Act of 1980
(16 U.S.C. 3142(b)(1)) comprising approximately
1, 549,000 acres; and

(2) “*Secretary’’ except as otherwise provided,
means the Secretary of the Interior or the Sec-
retary’s designee.

SEC. 5333. LEASING PROGRAM FOR LANDS WITH-
IN THE COASTAL PLAIN.

(a) AUTHORIZATION.—The Congress hereby
authorizes and directs the Secretary, acting
through the Bureau of Land Management in
consultation with the Fish and Wildlife Service
and other appropriate Federal officers and
agencies, to take such actions as are necessary
to establish and implement a competitive oil and
gas leasing program that will result in an envi-
ronmentally sound program for the exploration,
development, and production of the oil and gas
resources of the Coastal Plain and to administer
the provisions of this chapter through regula-
tions, lease terms, conditions, restrictions, prohi-
bitions, stipulations and other provisions that
ensure the oil and gas exploration, development,
and production activities on the Coastal Plain
will result in no significant adverse effect on
fish and wildlife, their habitat, subsistence re-
sources, and the environment, and shall require
the application of the best commercially avail-
able technology for oil and gas exploration, de-
velopment, and production, on all new explo-
ration, development, and production operations,
and whenever practicable, on existing oper-
ations, and in a manner to ensure the receipt of
fair market value by the public for the mineral
resources to be leased.

(b) REPEAL.—The prohibitions and limitations
contained in section 1003 of the Alaska National
Interest Lands Conservation Act of 1980 (16
U.S.C. 3143) are hereby repealed.

(c) COMPATIBILITY.—Congress hereby deter-
mines that the oil and gas leasing program and
activities authorized by this section in the
Coastal Plain are compatible with the purposes
for which the Arctic National Wildlife Refuge
was established, and that no further findings or
decisions are required to implement this deter-
mination.

(d) SOLE AUTHORITY.—This chapter shall be
the sole authority for leasing on the Coastal
Plain. Provided, That nothing in this chapter
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shall be deemed to expand or limit state and
local regulatory authority.

(e) FEDERAL LAND.—The Coastal Plain shall
be considered ‘‘Federal land’ for the purposes
of the Federal Oil and Gas Royalty Manage-
ment Act of 1982 .

(f) SPECIAL AREAS.—The Secretary, after con-
sultation with the State of Alaska, City of
Kaktovik, and the North Slope Borough, is au-
thorized to designate up to a total of 45,000
acres of the Coastal Plain as Special Areas and
close such areas to leasing if the Secretary de-
termines that these Special Areas are of such
unique character and interest so as to require
special management and regulatory protection.
The Secretary may, however, permit leasing of
all or portions of any Special Areas within the
Coastal Plain by setting lease terms that limit or
condition surface use and occupancy by lessees
of such lands but permit the use of horizontal
drilling technology from sites on leases located
outside the designated Special Areas.

(g) LIMITATION ON CLOSED AREAS.—The Sec-
retary’s sole authority to close lands within the
Coastal Plain to oil and gas leasing and to ex-
ploration, development, and production is that
set forth in this subtitle.

(h) CONVEYANCE.—In order to maximize fed-
eral revenues by removing clouds on title of
lands and clarifying land ownership patterns
within the Coastal Plain, the Secretary, not-
withstanding the provisions of section 1302(h)(2)
of the Alaska National Interest Lands Con-
servation Act (16 U.S.C. 3192(h)(2)), is author-
ized and directed to convey (1) to the Kaktovik
Inupiat Corporation the surface estate of the
lands described in paragraph 2 of Public Land
Order 6959, to the extent necessary to fulfill the
corporation’s entitlement under section 12 of the
Alaska Native Claims Settlement Act (43 U.S.C.
1611), and (2) to the Arctic Slope Regional Cor-
poration the subsurface estate beneath such sur-
face estate pursuant to the August 9, 1983,
agreement between the Arctic Slope Regional
Corporation and the United States of America.
SEC. 5334. RULES AND REGULATIONS.

(a) PROMULGATION.—The Secretary shall pre-
scribe such rules and regulations as may be nec-
essary to carry out the purposes and provisions
of this chapter, including rules and regulations
relating to protection of the fish and wildlife,
their habitat, subsistence resources, and the en-
vironment of the Coastal Plain. Such rules and
regulations shall be promulgated no later than
fourteen months after the date of enactment of
this chapter and shall, as of their effective date,
apply to all operations conducted under a lease
issued or maintained under the provisions of
this chapter and all operations on the Coastal
Plain related to the leasing, exploration, devel-
opment and production of oil and gas.

(b) REVISION OF REGULATIONS.—The Secretary
shall periodically review and, if appropriate, re-
vise the rules and regulations issued under sub-
section (a) of this section to reflect any signifi-
cant biological, environmental, or engineering
data which come to the Secretary’s attention.
SEC. 5335. ADEQUACY OF THE DEPARTMENT OF

THE INTERIOR’S LEGISLATIVE ENVI-
RONMENTAL IMPACT STATEMENT.

The ““Final Legislative Environmental Impact
Statement” (April 1987) on the Coastal Plain
prepared pursuant to section 1002 of the Alaska
National Interest Lands Conservation Act of
1980 (16 U.S.C. 3142) and section 102(2)(C) of the
National Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)) is hereby found by the Con-
gress to be adequate to satisfy the legal and pro-
cedural requirements of the National Environ-
mental Policy Act of 1969 with respect to actions
authorized to be taken by the Secretary to de-
velop and promulgate the regulations for the es-
tablishment of the leasing program authorized
by this chapter, to conduct the first lease sale
and any subsequent lease sale authorized by
this chapter, and to grant rights-of-way and
easements to carry out the purposes of this
chapter.
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SEC. 5336. LEASE SALES.

(a) LEASE SALESs.—Lands may be leased pur-
suant to the provisions of this chapter to any
person qualified to obtain a lease for deposits of
oil and gas under the Mineral Leasing Act, as
amended (30 U.S.C. 181).

(b) PROCEDURES.—The Secretary shall, by reg-
ulation, establish procedures for—

(1) receipt and consideration of sealed nomi-
nations for any area in the Coastal Plain for in-
clusion in, or exclusion (as provided in sub-
section (c)) from, a lease sale; and

(2) public notice of and comment on designa-
tion of areas to be included in, or excluded from,
a lease sale.

(c) LEASE SALES ON COASTAL PLAIN.—The Sec-
retary shall, by regulation, provide for lease
sales of lands on the Coastal Plain. When lease
sales are to be held, they shall occur after the
nomination process provided for in subsection
(b) of this section. For the first lease sale, the
Secretary shall offer for lease those acres receiv-
ing the greatest number of nominations, but no
less than two hundred thousand acres and no
more than three hundred thousand acres shall
be offered. If the total acreage nominated is less
than two hundred thousand acres, the Secretary
shall include in such sale any other acreage
which he believes has the highest resource po-
tential, but in no event shall more than three
hundred thousand acres of the Coastal Plain be
offered in such sale. With respect to subsequent
lease sales, the Secretary shall offer for lease no
less than two hundred thousand acres of the
Coastal Plain. The initial lease sale shall be
held within twenty months of the date of enact-
ment of this chapter. The second lease sale shall
be held no later than twenty-four months after
the initial sale, with additional sales conducted
no later than twelve months thereafter so long
as sufficient interest in development exists to
warrant, in the Secretary’s judgment, the con-
duct of such sales.

SEC. 5337. GRANT OF LEASES BY THE SECRETARY.

(a) IN GENERAL.—The Secretary is authorized
to grant to the highest responsible qualified bid-
der by sealed competitive cash bonus bid any
lands to be leased on the Coastal Plain upon
payment by the lessee of such bonus as may be
accepted by the Secretary and of such royalty
as may be fixed in the lease, which shall be not
less than 12%. per centum in amount or value of
the production removed or sold from the lease.

(b) ANTITRUST REVIEW.—Following each no-
tice of a proposed lease sale and before the ac-
ceptance of bids and the issuance of leases
based on such bids, the Secretary shall allow the
Attorney General, in consultation with the Fed-
eral Trade Commission, thirty days to perform
an antitrust review of the results of such lease
sale on the likely effects the issuance of such
leases would have on competition and the Attor-
ney General shall advise the Secretary with re-
spect to such review, including any rec-
ommendation for the nonacceptance of any bid
or the imposition of terms or conditions on any
lease, as may be appropriate to prevent any sit-
uation inconsistent with the antitrust laws.

() SUBSEQUENT TRANSFERS.—No lease issued
under this chapter may be sold, exchanged, as-
signed, sublet, or otherwise transferred except
with the approval of the Secretary. Prior to any
such approval the Secretary shall consult with,
and give due consideration to the views of, the
Attorney General.

(d) IMMUNITY.—Nothing in this chapter shall
be deemed to convey to any person, association,
corporation, or other business organization im-
munity from civil or criminal liability, or to cre-
ate defenses to actions, under any antitrust law.

(e) DEFINITIONS.—As used in this section, the
term—

(1) ‘“*antitrust review’ shall be deemed an
‘“‘antitrust investigation’’ for the purposes of the
Antitrust Civil Process Act (15 U.S.C. 1311); and

(2) ‘“‘antitrust laws” means those Acts set
forth in section 1 of the Clayton Act (15 U.S.C.
12) as amended.
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SEC. 5338. LEASE TERMS AND CONDITIONS.

An oil or gas lease issued pursuant to this
chapter shall—

(1) be for a tract consisting of a compact area
not to exceed five thousand seven hundred sixty
acres, or nine surveyed or protracted sections
which shall be as compact in form as possible.

(2) be for an initial period of ten years and
shall be extended for so long thereafter as oil or
gas is produced in paying quantities from the
lease or unit area to which the lease is commit-
ted or for so long as drilling or reworking oper-
ations, as approved by the Secretary, are con-
ducted on the lease or unit area;

(3) require the payment of royalty as provided
for in section 5337 of this chapter;

(4) require that exploration activities pursuant
to any lease issued or maintained under this
chapter shall be conducted in accordance with
an exploration plan or a revision of such plan
approved by the Secretary;

(5) require that all development and produc-
tion pursuant to a lease issued or maintained
pursuant to this chapter shall be conducted in
accordance with development and production
plans approved by the Secretary;

(6) require posting of bond as required by sec-
tion 5339 of this chapter;

(7) provide that the Secretary may close, on a
seasonal basis, portions of the Coastal Plain to
exploratory drilling activities as necessary to
protect caribou calving areas and other species
of fish and wildlife;

(8) contain such provisions relating to rental
and other fees as the Secretary may prescribe at
the time of offering the area for lease;

(9) provide that the Secretary may direct or
assent to the suspension of operations and pro-
duction under any lease granted under the
terms of this chapter in the interest of conserva-
tion of the resource or where there is no avail-
able system to transport the resource. If such a
suspension is directed or assented to by the Sec-
retary, any payment of rental prescribed by
such lease shall be suspended during such pe-
riod of suspension of operations and production,
and the term of the lease shall be extended by
adding any such suspension period thereto;

(10) provide that whenever the owner of a
nonproducing lease fails to comply with any of
the provisions of this chapter, or of any applica-
ble provision of Federal or State environmental
law, or of the lease, or of any regulation issued
under this chapter, such lease may be canceled
by the Secretary if such default continues for
more than thirty days after mailing of notice by
registered letter to the lease owner at the lease
owner’s record post office address of record;

(11) provide that whenever the owner of any
producing lease fails to comply with any of the
provisions of this chapter, or of any applicable
provision of Federal or State environmental law,
or of the lease, or of any regulation issued
under this chapter, such lease may be forfeited
and canceled by any appropriate proceeding
brought by the Secretary in any United States
district court having jurisdiction under the pro-
visions of this chapter;

(12) provide that cancellation of a lease under
this chapter shall in no way release the owner
of the lease from the obligation to provide for
reclamation of the lease site;

(13) allow the lessee, at the discretion of the
Secretary, to make written relinquishment of all
rights under any lease issued pursuant to this
chapter. The Secretary shall accept such relin-
quishment by the lessee of any lease issued
under this chapter where there has not been
surface disturbance on the lands covered by the
lease;

(14) provide that for the purpose of conserving
the natural resources of any oil or gas pool,
field, or like area, or any part thereof, and in
order to avoid the unnecessary duplication of
facilities, to protect the environment of the
Coastal Plain, and to protect correlative rights,
the Secretary shall require that, to the greatest
extent practicable, lessees unite with each other
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in collectively adopting and operating under a
cooperative or unit plan of development for op-
eration of such pool, field, or like area, or any
part thereof, and the Secretary is also author-
ized and directed to enter into such agreements
as are necessary or appropriate for the protec-
tion of the United States against drainage;

(15) require that the holder of a lease or leases
on lands within the Coastal Plain shall be fully
responsible and liable for the reclamation of
lands within the Coastal Plain and any other
Federal lands adversely affected in connection
with exploration, development, production or
transportation activities on a lease within the
Coastal Plain by the holder of a lease or as a re-
sult of activities conducted on the lease by any
of the leaseholder’s subcontractors or agents;

(16) provide that the holder of a lease may not
delegate or convey, by contract or otherwise, the
reclamation responsibility and liability to an-
other party without the express written ap-
proval of the Secretary;

(17) provide that the standard of reclamation
for lands required to be reclaimed under this
chapter be, as nearly as practicable, a condition
capable of supporting the uses which the lands
were capable of supporting prior to any explo-
ration, development, or production activities, or
upon application by the lessee, to a higher or
better use as approved by the Secretary;

(18) contain the terms and conditions relating
to protection of fish and wildlife, their habitat,
and the environment, as required by section
5333(a) of this chapter;

(19) provide that the holder of a lease, its
agents, and contractors use best efforts to pro-
vide a fair share, as determined by the level of
obligation previously agreed to in the 1974
agreement implementing Section 29 of the Fed-
eral Agreement and Grant of Right of Way for
the Operation of the Trans-Alaska Pipeline, of
employment and contracting for Alaska Natives
and Alaska Native Corporations from through-
out the State; and

(20) contain such other provisions as the Sec-
retary determines necessary to ensure compli-
ance with the provisions of this chapter and the
regulations issued under this chapter.

SEC. 5339. BONDING REQUIREMENTS TO ENSURE
FINANCIAL RESPONSIBILITY OF LES-
SEE AND AVOID FEDERAL LIABILITY.

(a) REQUIREMENT.—The Secretary shall, by
rule or regulation, establish such standards as
may be necessary to ensure that an adequate
bond, surety, or other financial arrangement
will be established prior to the commencement of
surface disturbing activities on any lease, to en-
sure the complete and timely reclamation of the
lease tract, and the restoration of any lands or
surface waters adversely affected by lease oper-
ations after the abandonment or cessation of oil
and gas operations on the lease. Such bond, sur-
ety, or financial arrangement is in addition to,
and not in lieu, of any bond, surety, or finan-
cial arrangement required by any other regu-
latory authority or required by any other provi-
sion of law.

(b) AMOUNT.—The bond, surety, or financial
arrangement shall be in an amount—

(1) to be determined by the Secretary to pro-
vide for reclamation of the lease site in accord-
ance with an approved or revised exploration or
development and production plan; plus

(2) set by the Secretary consistent with the
type of operations proposed, to provide the
means for rapid and effective cleanup, and to
minimize damages resulting from an oil spill, the
escape of gas, refuse, domestic wastewater, haz-
ardous or toxic substances, or fire caused by oil
and gas activities.

(c) ADJUSTMENT.—In the event that an ap-
proved exploration or development and produc-
tion plan is revised, the Secretary may adjust
the amount of the bond, surety, or other finan-
cial arrangement to conform to such modified
plan.

(d) DURATION.—The responsibility and liabil-
ity of the lessee and its surety under the bond,
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surety, or other financial arrangement shall
continue until such time as the Secretary deter-
mines that there has been compliance with the
terms and conditions of the lease and all appli-
cable law.

(e) TERMINATION.—Within sixty days after de-
termining that there has been compliance with
the terms and conditions of the lease and all ap-
plicable laws, the Secretary, after consultation
with affected Federal and State agencies, shall
notify the lessee that the period of liability
under the bond, surety, or other financial ar-
rangement has been terminated.

SEC. 5340. OIL AND GAS INFORMATION.

(a) IN GENERAL.—(1) Any lessee or permittee
conducting any exploration for, or development
or production of, oil or gas pursuant to this
chapter shall provide the Secretary access to all
data and information from any lease granted
pursuant to this chapter (including processed
and analyzed) obtained from such activity and
shall provide copies of such data and informa-
tion as the Secretary may request. Such data
and information shall be provided in accordance
with regulations which the Secretary shall pre-
scribe.

(2) If processed and analyzed information pro-
vided pursuant to paragraph (1) is provided in
good faith by the lessee or permittee, such lessee
or permittee shall not be responsible for any
consequence of the use or of reliance upon such
processed and analyzed information.

(3) Whenever any data or information is pro-
vided to the Secretary, pursuant to paragraph
@o—

(A) by a lessee or permittee, in the form and
manner of processing which is utilized by such
lessee or permittee in the normal conduct of
business, the Secretary shall pay the reasonable
cost of reproducing such data and information;
or

(B) by a lessee or permittee, in such other form
and manner of processing as the Secretary may
request, the Secretary shall pay the reasonable
cost of processing and reproducing such data
and information.

(b) REGULATIONS.—The Secretary shall pre-
scribe regulations to: (1) assure that the con-
fidentiality of privileged or proprietary informa-
tion received by the Secretary under this section
will be maintained; and (2) set forth the time pe-
riods and conditions which shall be applicable
to the release of such information.

SEC. 5341. EXPEDITED JUDICIAL REVIEW.

(a) Any complaint seeking judicial review of
any provision in this chapter, or any other ac-
tion of the Secretary under this chapter may be
filed in any appropriate district court of the
United States, and such complaint must be filed
within ninety days from the date of the action
being challenged, or after such date if such com-
plaint is based solely on grounds arising after
such ninetieth day, in which case the complaint
must be filed within ninety days after the com-
plainant knew or reasonably should have
known of the grounds for the complaint: Pro-
vided, That any complaint seeking judicial re-
view of an action of the Secretary in promulgat-
ing any regulation under this chapter may be
filed only in the United States Court of Appeals
for the District of Columbia.

(b) Actions of the Secretary with respect to
which review could have been obtained under
this section shall not be subject to judicial re-
view in any civil or criminal proceeding for en-
forcement.

SEC. 5342. RIGHTS-OF-WAY ACROSS THE COASTAL
PLAIN.

Notwithstanding Title XI of the Alaska Na-
tional Interest Lands Conservation Act of 1980
(16 U.S.C. 3161 et seq.), the Secretary is author-
ized and directed to grant, in accordance with
the provisions of Section 28(c) through (t) and
(v) through (y) of the Mineral Leasing Act of
1920 (30 U.S.C. 185), rights-of-way and ease-
ments across the Coastal Plain for the transpor-
tation of oil and gas under such terms and con-
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ditions as may be necessary so as not to result
in a significant adverse effect on the fish and
wildlife, subsistence resources, their habitat,
and the environment of the Coastal Plain. Such
terms and conditions shall include requirements
that facilities be sited or modified so as to avoid
unnecessary duplication of roads and pipelines.
The regulations issued as required by section
5334 of this chapter shall include provisions
granting rights-of-way and easements across the
Coastal Plain.
SEC. 5343. ENFORCEMENT OF SAFETY AND ENVI-
RONMENTAL REGULATIONS TO EN-
SURE COMPLIANCE WITH TERMS
AND CONDITIONS OF LEASE.

(a) RESPONSIBILITY OF THE SECRETARY.—The
Secretary shall diligently enforce all regula-
tions, lease terms, conditions, restrictions, prohi-
bitions, and stipulations promulgated pursuant
to this chapter.

(b) RESPONSIBILITY OF HOLDERS OF LEASE.—It
shall be the responsibility of any holder of a
lease under this chapter to—

(1) maintain all operations within such lease
area in compliance with regulations intended to
protect persons and property on, and fish and
wildlife, their habitat, subsistence resources,
and the environment of, the Coastal Plain; and

(2) allow prompt access at the site of any op-
erations subject to regulation under this chapter
to any appropriate Federal or State inspector,
and to provide such documents and records
which are pertinent to occupational or public
health, safety, or environmental protection, as
may be requested.

(c) ON-SITE INSPECTION.—The Secretary shall
promulgate regulations to provide for—

(1) scheduled onsite inspection by the Sec-
retary, at least twice a year, of each facility on
the Coastal Plain which is subject to any envi-
ronmental or safety regulation promulgated pur-
suant to this chapter or conditions contained in
any lease issued pursuant to this chapter to as-
sure compliance with such environmental or
safety regulations or conditions; and

(2) periodic onsite inspection by the Secretary
at least once a year without advance notice to
the operator of such facility to assure compli-
ance with all environmental or safety regula-
tions.

SEC. 5344. NEW REVENUES.

(a) DISTRIBUTION OF REVENUES.—(1) Notwith-
standing any other provision of law, all reve-
nues received by the Federal Government from
competitive bids, sales, bonuses, royalties, rents,
fees, or interest derived from the leasing of oil
and gas within the Coastal Plain shall be depos-
ited into the Treasury of the United States, sole-
ly as provided in this subsection.

(2) Fifty percent of all revenues referred to in
paragraph (1) shall be paid by the Secretary of
the Treasury semiannually to the State of Alas-
ka, on March 30 and September 30 of each year.

(3)(A) The Secretary of the Treasury is di-
rected to monitor the revenues deposited into the
Treasury from oil and gas leases issued under
the authority of this chapter. Except as pro-
vided in subparagraph (B), all monies deposited
into the Treasury from such oil and gas leases
in excess of $2,600,000,000 shall be distributed as
follows:

(i) Fifty percent shall be paid to the State of
Alaska in the manner provided in this sub-
section; and

(i) Fifty percent shall be deposited into a spe-
cial fund established in the Treasury of the
United States known as the ‘“‘National Park,
Refuge, and Fish and Wildlife Renewal and
Protection Fund (hereinafter in this section re-
ferred to as the ‘“‘renewal fund’’).

(B) Deposits into the renewal fund shall not
exceed $250,000,000 over the life of the renewal
fund. Monies in excess of such amount shall be
deposited as miscellaneous receipts in the Treas-
ury of the United States.

(C) Deposits into the renewal fund shall re-
main available until expended. The Secretary of
the Treasury is directed to develop procedures



H 12536

for use of the renewal fund to ensure account-
ability and demonstrated results.

(b) USE OF RENEWAL FUND.—Monies from the
renewal fund shall be made available to the Sec-
retary of the Interior, without further appro-
priation, at the beginning of each fiscal year in
which funds are available, and shall be ex-
pended by the Secretary as follows:

(1) Twenty-five percent shall be used for in-
frastructure needs at units of the National Park
System, including but not limited to, facility re-
furbishment, repair and replacement, interpre-
tive media and exhibit repair and replacement,
and Infrastructure projects associated with park
resource protection;

(2) Twenty-five percent shall be used for in-
frastructure needs at units of the National Wild-
life Refuge System, including but not limited to,
facility refurbishment, repair and replacement,
interpretive media and exhibit repair and re-
placement, and infrastructure projects associ-
ated with refuge resource protection;

(3) Twenty-five percent shall be used for ac-
quisition of important habitat lands for threat-
ened or endangered species from owners of pri-
vate property. Such lands shall be acquired sole-
ly on a willing seller basis and shall be managed
by the Secretary for the conservation of such
species pursuant to the terms of section 5 of the
Endangered Species Act of 1973 (16 U.S.C. 1534);
and

(4) Twenty-five percent shall be available for
wetlands projects in accordance with the appli-
cable provision of the North American Wetlands
Conservation Act (16 U.S.C. 4401 et seq.).

(c) COMMUNITY ASSISTANCE.—There is hereby
established a Community Assistance Fund in
the Treasury into which shall be deposited
$30,000,000 from revenues derived from the fed-
eral share of the first lease sale authorized
under this chapter. The Secretary of the Treas-
ury shall invest the funds in the Community As-
sistance Fund in interest bearing government se-
curities. No more than $5,000,000 per year from
the Community Assistance Fund, shall be avail-
able to the Secretary for distribution, upon ap-
plication and without further appropriation, to
organized boroughs, other municipal subdivi-
sions of the State of Alaska, and recognized In-
dian Reorganization Act entities which are di-
rectly impacted by the exploration and produc-
tion of oil and gas on the Coastal Plain author-
ized by this chapter to provide public and social
services and facilities required in connection
with such activities.

CHAPTER 3—WATER PROJECTS
Subchapter A—Irrigation Prepayment
SEC. 5351. AUTHORIZATION FOR PREPAYMENT OF

CONSTRUCTION CHARGES.

Subsection 213(a) of the Reclamation Reform
Act of 1982 (96 Stat.1269, 43 U.S.C. 390mm(a)) is
amended:

(1) by adding at the beginning:

“Notwithstanding any provision of Reclama-
tion law or limitation contained in any repay-
ment or water service contract, any person or
district holding such a contract or receiving
water under such a contract with the United
States may prepay the construction costs re-
ferred to in this section either through acceler-
ated or lump sum payments. For the purposes of
such prepayment only, the project to which
such contract applies is declared to be complete
and the Secretary shall determine the repayment
obligations associated with the construction
costs of the project facilities so that accelerated
payments or a lump sum payment may be made.
The amount of any prepayment shall be cal-
culated by discounting the remaining payments
due under a contract in accordance with the
guidelines set forth in Circular A-129 issued by
the Office of Management and Budget: Pro-
vided, That the discount shall be adjusted by
any amounts necessary to compensate the Fed-
eral Government for the direct or indirect loss of
future tax revenues if the individual or district
plans to use federally tax-exempt financing for
such prepayment.”’;

CONGRESSIONAL RECORD —HOUSE

(2) by striking “lands in a district” and in-
serting: “‘lands in a district, or lands owned or
leased by a person’’;

(3) by striking ‘“‘obligation of a district”” and
inserting: ‘“‘obligation of a district or a person’’;

(4) by striking ‘‘enactment of this Act.”” and
inserting: ‘‘enactment of this Act or as otherwise
provided for in this section. Any additional cap-
ital costs incurred after the date of such prepay-
ment shall be recoverable as a separate obliga-
tion and shall not be considered to be a new or
supplemental benefit for the purposes of this act
nor cause the full cost pricing limitation of this
Act or the ownership limitations contained in
any provision of federal reclamation law to
apply to the lands to which such capital costs
apply.”.

SEC. 5352. CONFORMING AMENDMENT.

Subsection 213 (c) of the Reclamation Reform

Act of 1982 (43 U.S.C. 390 mm (c)) is repealed.
Subchapter B—Hetch Hetchy
SEC. 5353. HETCH HETCHY DAM.

Section 7 of the Act of December 19, 1913 (38
Stat. 242, chapter 4), is amended—

(1) by striking ‘“$30,000”” in the first sentence
and inserting ‘*$2,000,000"’; and

(2) by amending the second and third sen-
tences to read as follows: ““These funds shall be
placed in a separate fund by the United States
and, notwithstanding any other provision of
law, shall not be available for obligation or ex-
penditure until appropriated by the Congress.
The highest priority use of the funds shall be for
annual operation of Yosemite National Park,
with the remainder of any funds to be used to
fund operations of other national parks in the
State of California.”.

Subchapter C—Collbran Project
SEC. 5355. COLLBRAN PROJECT.

(a) SHORT TITLE.—This subchapter may be
cited as the ““Collbran Project Unit Conveyance
Act”.

(b) DEFINITIONS.—For purposes of this sub-
chapter:

(1) DiISTRICTS.—The term ‘“‘Districts”” means
the Ute Water Conservancy District and the
Collbran Conservancy District (including their
successors and assigns), which are political sub-
divisions of the State of Colorado.

(2) FEDERAL RECLAMATION LAWS.—The term
“‘Federal reclamation laws” means the Act of
June 17, 1902 and Acts amendatory thereof or
supplementary thereto (32 Stat. 388, chapter
1093; 43 U.S.C. 371 et seq.) (including regula-
tions adopted pursuant to those Acts).

(3) PROJECT.—The term “‘Project”” means the
Collbran Reclamation Project, as constructed
and operated under the Act of July 3, 1952 (66
Stat. 325, chapter 565), including all property,
equipment, and assets of or relating to the
Project that are owned by the United States, in-
cluding—

(A) Vega Dam and Reservoir (but not includ-
ing The Vega Recreation Facilities);

(B) Leon-Park Dams and Feeder Canal;

(C) Southside Canal;

(D) East Fork Diversion Dam and Feeder
Canal;

(E) Bonham-Cottonwood Pipeline;

(F) Snowcat Shed and Diesel Storage;

(G) Upper Molina Penstock and Power Plant;

(H) Lower Molina Penstock and Power Plant;

(1) the diversion structure in the tailrace of
the Lower Molina Power Plant;

() all substations and switchyards;

(K) a non-exclusive easement for the use of
existing easements or rights-of-way owned by
the United States on or across nonfederal lands
which are necessary for access to Project facili-
ties;

(L) title to lands reasonably necessary for all
Project facilities except for land described in
subparagraph (K) or subsection (c)(1)(B) or (C);

(M) all permits and contract rights held by the
Bureau of Reclamation, including, without limi-
tation, contract or other rights relating to the
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operation, use, maintenance, repair, or replace-
ment of the water storage reservoirs located on
the Grand Mesa which are operated as a part of
the Project;

(N) all
tools;

(O) all additions, replacements, betterments,
and appurtenances to any of the above; and

(P) a copy of all data, plans, designs, reports,
records, or other materials, whether in writing
or in any form of electronic storage relating spe-
cifically to the Project.

(4) VEGA RECREATION FACILITIES.—The term
““Vega Recreation Facilities’”” includes, but is
not limited to, buildings, campgrounds, picnic
areas, parking lots, fences, boat docks and
ramps, electrical lines, water and sewer systems,
trash and toilet facilities, roads and trails, and
other structures and equipment used for State
park purposes at and near Vega Reservoir such
as recreation, maintenance and daily and over-
night visitor use, and lands above the high
water level of Vega Reservoir within the area
previously defined by the Department of the In-
terior as the “‘Reservoir Area Boundary’ which
have not historically been utilized for Collbran
Project water storage and delivery facilities, to-
gether with an easement for public access for
recreational purposes to Vega Reservoir and the
water surface thereof, and construction, oper-
ation, maintenance and replacement of such
recreation facilities below the high water line.
Such facilities shall also include improvements
constructed or added as a result of the agree-
ments referred to in section (c)(6).

(c) CONVEYANCE OF THE COLLBRAN PROJECT.—

(1) IN GENERAL.—

(A) CONVEYANCE TO DISTRICTS.—The Sec-
retary of the Interior shall convey to the Dis-
tricts all right, title, and interest of the United
States in and to the Project, as described in sub-
section (b)(3), by quitclaim deed and bill of sale,
without warranties, in the last quarter of fiscal
year 2000, subject only to the requirements of
this section. Until such conveyance occurs, the
Bureau of Reclamation shall continue to pro-
vide for the operation, maintenance, repair, and
replacement of Project facilities and the storage
reservoirs on the Grand Mesa to the extent such
responsibilities are the responsibility of the Bu-
reau of Reclamation and have not been dele-
gated to the Districts prior to the date of enact-
ment of this Act or are delegated or transferred
to the Districts by agreement thereafter, so that
at the time of conveyance such facilities are in
the same condition as, or better condition than,
the condition of the facilities on the date of en-
actment of this Act.

(B) EASEMENTS ON NATIONAL FOREST SYSTEM
LANDS.—The Secretary of Agriculture shall
grant, in the last quarter of fiscal year 2000,
subject only to the requirements of this section;
(i) a non-exclusive easement on and across Na-
tional Forest System lands to the Districts for
ingress and egress on existing access routes to
each existing component of the Project and to
the existing storage reservoirs on the Grand
Mesa which are operated as a part of the
Project; (ii) a non-exclusive easement on Na-
tional Forest System lands for the operation,
use, maintenance, repair, and replacement, but
not enlargement, of the existing storage res-
ervoirs on the Grand Mesa to the owners and
operators of such reservoirs which are operated
as a part of the Project; which easement may be
exercised in the event that the existing land use
authorizations for such storage reservoirs are re-
stricted, terminated, relinquished, or aban-
doned, and which easement shall not be subject
to conditions or requirements that interfere with
or limit the use of such reservoirs for water sup-
ply or power purposes; and (iii) a non-exclusive
easement to the Districts for the operation, use,
maintenance, repair, and replacement, but not
enlargement, of those components of Project fa-
cilities which are located on National Forest
System lands, subject to the requirement that
the Districts shall provide reasonable notice to

equipment, parts inventories, and
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and the opportunity for consultation with the
designated representative of the Secretary of Ag-
riculture for non-routine, non-emergency activi-
ties that occur on such easements.

(C) EASEMENTS TO DISTRICTS FOR SOUTHSIDE
CANAL.—The Secretary of the Interior shall
grant to the Districts, in the last quarter of fis-
cal year 2000, subject only to the requirements of
this section, (i) a non-exclusive easement on and
across lands administered by agencies within
the Department of the Interior for ingress and
egress on existing access routes to and along the
Southside Canal, and (ii) a non-exclusive ease-
ment for the operation, use, maintenance, re-
pair, and replacement of the Southside Canal,
subject to the requirement that the Districts
shall provide reasonable notice to and the op-
portunity for consultation with the designated
representative of the Secretary of the Interior
for non-routine, non-emergency activities that
occur on such easements.

(2) RESERVATION.—The transfer of rights and
interests pursuant to paragraphs (1)(A), (B),
and (C) shall reserve to the United States all
minerals, including hydrocarbons, and a perpet-
ual right of public access over, across, under,
and to the portions of the Project which on the
date of enactment of this Act were open to pub-
lic use for fishing, boating, hunting, and other
outdoor recreation purposes and other public
uses such as grazing, mineral development and
logging: Provided, That the United States may
allow for continued public use and enjoyment of
such portions of the Project for recreational ac-
tivities and other public uses conducted as of
the date of enactment of this Act.

(3) CONVEYANCE TO STATE OF COLORADO.—AII
right, title, and interest in the Vega Recreation
Facilities shall remain in the United States until
the terms of the agreements referred to in para-
graph (6) have been fulfilled by the United
States. At such time, all right, title, and interest
in the Vega Recreation Facilities shall be con-
veyed by the Secretary of the Interior to the
State of Colorado, Division of Parks and Out-
door Recreation.

(4) PAYMENT.—

(A) IN GENERAL.—At the time of transfer, the
Districts shall pay to the United States
$12,900,000 ($12,300,000 of which represents the
net present value of the outstanding repayment
obligations for the Project), of which—

(i) $12,300,000 shall be deposited in the general
fund of the United States Treasury; and

(ii) $600,000 shall be deposited in a special ac-
count in the United States Treasury and shall
be available to the United States Fish and Wild-
life Service, Region 6, without further appro-
priation, for use in funding Colorado operations
and capital expenditures associated with the
Grand Valley Water Management Project for
the purpose of recovering endangered fish in the
Upper Colorado River Basin, as identified in the
Recovery Implementation Program for Endan-
gered Fish Species in the Upper Colorado River
Basin, or such other component of the Recovery
Implementation Program within Colorado that
is selected with the concurrence of the Governor
of the State of Colorado.

(B) SOURCE OF FUNDS.—Funds for the pay-
ment to the extent of the amount specified in
subparagraph (A) shall not be derived from the
issuance or sale, prior to the conveyance, of
State or local bonds the interest on which is ex-
empt from taxation under section 103 of the In-
ternal Revenue Code of 1986.

(5) OPERATION OF PROJECT.—

(A) IN GENERAL.—The Project was authorized
and constructed to place water to beneficial use
for authorized purposes within the State of Col-
orado. The Project shall be operated and used
by the Districts for a period of 40 years after the
date of enactment of this Act for the purposes
for which the Project was authorized under the
Act of July 3, 1952 (66 Stat. 325, chapter 565).
The Districts shall attempt to the extent prac-
ticable, taking into consideration historic
Project operations, to notify the State of Colo-
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rado of changes in historic Project operations
which may adversely affect State park oper-
ations.

(B) REQUIREMENTS.—During the 40-year pe-
riod described in subparagraph (A)—

(i) the Districts shall annually submit to the
Secretary of Agriculture and the Colorado De-
partment of Natural Resources a plan for oper-
ation of the Project, which plan shall—

(1) report on Project operations for the pre-
vious year;

(I1) provide a description of the manner of
Project operations anticipated for the forthcom-
ing year, which shall be prepared after con-
sultation with the designated representatives of
the Secretary of Agriculture, the Board of Coun-
ty Commissioners of Mesa County, Colorado,
and the Colorado Department of Natural Re-
sources; and

(1) certify that the Districts have operated
and will operate and maintain the Project facili-
ties in accordance with sound engineering prac-
tices; and

(ii) subject to subsection (d), all electric power
generated by operation of the Project shall be
made available to and be marketed by the West-
ern Area Power Administration (including its
SUCCESSors or assigns).

(6) AGREEMENTS.—Conveyance of the Project
shall be subject to the agreements between the
United States and the State of Colorado dated
August 22, 1994, and September 23, 1994, relating
to the construction and operation of rec-
reational facilities at Vega Reservoir, which
agreements shall continue to be performed by
the parties thereto according to the terms of the
agreements.

(d) OPERATION OF THE POWER COMPONENT.—

(1) CONFORMITY TO HISTORIC OPERATIONS.—
The power component and facilities of the
Project shall be operated in substantial conform-
ity with the historic operations of the power
component and facilities (including recent oper-
ations in a peaking mode).

(2) POWER MARKETING.—

(A) EXISTING MARKETING ARRANGEMENT.—The
Post-1989 Marketing Criteria, which provide for
the marketing of power generated by the power
component of the Project as part of the output
of the Salt Lake City Area Integrated Projects,
shall no longer be binding on the Project upon
conveyance of the Project under subsection
©@).

(B) AFTER TERMINATION OF EXISTING MARKET-
ING ARRANGEMENT.—

(i) IN GENERAL.—After the conveyance, the
Districts shall offer all power produced by the
power component of the Project to the Western
Area Power Administration or its successors or
assigns (referred to in this section as ‘‘West-
ern’’), which, in consultation with its affected
preference customers, shall have the first right
to purchase such power at the rates established
in accordance with clause (ii). If Western de-
clines to purchase the power after consultation
with its affected preference customers, such
power shall then be offered at the same rates
first to Western’s preference customers located
in the Salt Lake City Area Integrated Projects
marketing area (referred to in this section as the
“SLCAIP preference customers’). Thereafter,
such power may be sold to any other party: Pro-
vided, however, That no such sale may occur at
rates less than rates established in accordance
with clause (ii) unless such power is first offered
at such lesser rate first to Western and then to
its SLCAIP preference customers.

(i) The rate for power initially offered to
Western and its SLCAIP preference customers
under this paragraph shall not exceed that re-
quired to produce revenues sufficient to provide
for

(1) annual debt service and/or recoupment of
the cost of capital for the amount specified in
subsection (c)(4)(A)(i) of this section, less the
sum of $310,000 (which is the net present value
of the outstanding repayment obligation of the
Collbran Conservancy District), and
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(I1) the cost of operation, maintenance, and

replacement of the power component of the
Project.
Such costs and rate shall be determined in a
manner consistent with the current principles
followed by the Secretary of the Interior and by
Western in its annual power and repayment
study.

(e) LICENSE.—

(1) Prior to the conveyance of the Project to
the Districts, the Commission shall issue to the
Districts a license or licenses as appropriate
under part | of the Federal Power Act, as
amended, (16 U.S.C. 791 et seq.), authorizing for
a term of 40 years the continued operation and
maintenance of the power component of the
Project.

(2) The license issued pursuant to subsection

):

(A) shall be for the purpose of operating,
using, maintaining, repairing, and replacing the
power component of the Project as authorized
by the Act of July 3, 1952 (66 Stat. 325, chapter
565);

(B) shall be conditioned upon the requirement
that the power component of the project con-
tinue to be operated and maintained in accord-
ance with the authorized purposes of the
project;

(C) shall be subject only to the provisions of
Part 1 of the Federal Power Act, except the
word ‘‘constructed’ in section 3(10); the four
provisos of section 4(e); section 6 to the extent it
requires the licensee’s acceptance of those terms
and conditions of the Act that this subsection
waives; section 10(e) as concerns annual charges
for the use and occupancy of federal lands and
facilities; section 10(f); section 10(j); section 18;
section 19; section 20; and section 22 of the Fed-
eral Power Act, 16 U.S.C. 796(10), 797(e), 799,
803(e), 803(f), 803(j), 811, 812, 813, and 815; and
shall not be subject to the standard ‘“‘L-Form”’
license conditions, published at 54 FPC 1792-1928
(1975), the Federal Land Policy and Manage-
ment Act (43 U.S.C. 1701 et seq.), as amended,
section 2402 of the Energy Policy Act of 1992 (16
U.S.C. 797c), the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.), the Endan-
gered Species Act of 1973 (16 U.S.C. 1531 et seq.),
the Wild and Scenic Rivers Act (16 U.S.C. 1271
et seq.), the Federal Water Pollution Control Act
(commonly known as the ‘“‘Clean Water Act”)
(33 U.S.C. 1251 et seq.), the National Historic
Preservation Act (16 U.S.C. 470 et seq.), the
Coastal Zone Management Act of 1972 (16
U.S.C. 1451 et seq.), the Fish and Wildlife Co-
ordination Act (16 U.S.C. 661 et seq.), or any
other Act otherwise applicable to the licensing
of the project.

(3) The license issued under paragraph (1) is
deemed to meet the licensing standards of the
Federal Power Act, including section 10(a) and
the last sentence of section 4(e), 16 U.S.C. 797(e).

(4) Any power site reservation established by
the President, the Secretary of the Interior, or
pursuant to section 24 of the Federal Power Act
(16 U.S.C. 818) or any other law, which exists on
any lands, whether federally or privately
owned, that are included within the boundaries
of the project shall be vacated by operation of
law upon issuance of the license for the project.

(5) All requirements of Part I of the Federal
Power Act and of any other Act applicable to
the licensing of a hydroelectric project shall
apply to the project upon expiration of the li-
cense issued under this section.

(6) For purposes of this section, ‘“Commission”’
means the Federal Energy Regulatory Commis-
sion.

(7) The operation of the Project shall be sub-
ject to all applicable state and federal laws sub-
sequent to the issuance of the license pursuant
to paragraph (1).

(f) INAPPLICABILITY OF NEPA.—Neither the
conveyance of the Project nor the issuance of
easements pursuant to this section constitutes a
major Federal action within the meaning of the
National Environmental Policy Act of 1969 (42
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U.S.C. 4321 et seq.), including any regulations
issued under such Act.

(@) INAPPLICABILITY OF PRIOR AGREEMENTS
AND OF FEDERAL RECLAMATION LAWS.—On con-
veyance of the Project to the Districts—

(1) the Repayment Contract dated May 27,
1957, as amended April 12, 1962, between the
Collbran Conservancy District and the United
States, and the Contract for use of Project fa-
cilities for Diversion of Water dated January 11,
1962, as amended November 10, 1977, between the
Ute Water Conservancy District and the United
States, shall be terminated and of no further
force or effect; and

(2) the Project shall no longer be subject to or
governed by the Federal reclamation laws.

(h) DISTRICTS’ LIABILITY.—The Districts shall
be liable, to the extent allowed under State law,
for all acts or omissions relating to the operation
and use of the Project by the Districts that
occur subsequent to the conveyance under sec-
tion (c), including damages to Federal lands or
facilities which result from the failure of Project
facilities.

(i) EFFECT ON STATE LAw.—Nothing in this
section shall be construed to impair the effec-
tiveness of any State or local law (including reg-
ulations) relating to land use.

(j) TREATMENT OF SALES FOR PURPOSES OF
CERTAIN LAws.—The sales of assets under this
subchapter shall not be considered a disposal of
Federal surplus property under the following
provisions of law:

(1) Section 203 of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C.
484).

(2) Section 13 of the Surplus Property Act of
1944 (50 U.S.C. App. 1622).

Subchapter D—Sly Park
SEC. 5356. SLY PARK.

(@) SHORT TITLE.—This subchapter may be
cited as the “‘Sly Park Unit Conveyance Act’’.

(b) DEFINITIONS.—For purposes of this sub-
chapter:

(1) The term “El Dorado Irrigation District”
or “District”” means a political subdivision of
the State of California duly organized, existing,
and acting pursuant to the laws thereof with its
principal place of business in the city of
Placerville, El Dorado County, California.

(2) The term *‘Secretary’” means the Secretary
of the Interior.

(3) The term “*Sly Park Unit”” means the Sly
Park Dam and Reservoir, Camp Creek Diversion
Dam and Tunnel and conduits and canals as
authorized under the Act entitled ““An Act to
authorize the American River Basin develop-
ment, California, for irrigation and reclamation,
and for other purposes’, approved October 14,
1949 (63 Stat. 852 chapter 690), together with all
other facilities owned by the United States in-
cluding those used to convey and store water
delivered from Sly Park, as well as all recreation
facilities associated thereto.

(c) SALE OF THE SLY PARK UNIT.—

(1) IN GENERAL.—The Secretary shall, on or
before December 31, 1997, and upon receipt of
the payment for the original construction debt
described in paragraph (2), sell and convey to
the El Dorado Irrigation District all right, title,
and interest of the United States in and to the
Sly Park Unit. At the time the Sly Park Unit is
conveyed, the Secretary shall also transfer and
assign to the District the water rights relating to
the Sly Park Unit held in trust by the Secretary
for diversion and storage under California State
permits numbered 2631, 5645A, 10473, and 10474.

(2) SALE PRICE.—The sale price for the Sly
Park Unit shall be $3,993,982, which is the out-
standing balance for the original construction of
the Sly Park Unit payable to the United States.
Payment shall be deposited as miscellaneous re-
ceipts in the Treasury and credited to the
Central Valley Project Restoration Fund. Pay-
ment of such price shall extinguish all payment
obligations under contract numbered 14-06-200-
949 between the District and the Secretary.
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(d) NO ADDITIONAL ENVIRONMENTAL IM-
PACT.—The Congress specifically finds that (A)
the sale, conveyance and assignment of the Sly
Park Unit and water rights under this section
involves the transfer of the ownership and oper-
ation of an existing ongoing water project, (B)
the Sly Park Unit operation, facilities, and
water rights have been, and after the sale and
transfer will continue to be, committed to maxi-
mum reasonable and beneficial use for existing
services, and (C) the sale, conveyance and as-
signment of the Sly Park Unit and water rights
does not involve any additional growth or ex-
pansion of the project or other environmental
impacts. Consequently, the sale, conveyance
and assignment of the Sly Park Unit and water
rights shall not be subject to environmental re-
view pursuant to the National Environmental
Policy Act of 1969 (42 U.S.C. 4332) or endangered
species review or consultation pursuant to sec-
tion 7 of the Endangered Species Act of 1973 (16
U.S.C. 1536).

(e) CERTAIN CONTRACT OBLIGATIONS NOT AF-
FECTED.—The sale of the Sly Park Unit under
this section shall not affect the payment obliga-
tions of the District under the contract between
the District and the Secretary numbered 14-06-
200-7734, as amended by contracts numbered 14-
06-200-4282A and 14-06-200-8536A.

(f) TREATMENT OF SALES FOR PURPOSES OF
CERTAIN LAwWs.—The sales of assets under this
subchapter part shall not be considered a dis-
posal of Federal surplus property under the fol-
lowing provisions of law:

(1) Section 203 of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C.
484).

(2) Section 13 of the Surplus Property Act of
1944 (50 U.S.C. App. 1622).

Subchapter E—Central Utah Project
SEC. 5357. PREPAYMENT OF CERTAIN REPAYMENT
CONTRACTS BETWEEN THE UNITED
STATES AND THE CENTRAL UTAH
WATER CONSERVANCY DISTRICT.

The second sentence of section 210 of the
Central Utah Project Completion Act (106 Stat.
4624) is amended to read as follows: “The Sec-
retary shall allow for prepayment of the repay-
ment contract between the United States and
the Central Utah Water Conservancy District
dated December 28, 1965, and supplemented on
November 26, 1985, providing for repayment of
municipal and industrial water delivery facili-
ties for which repayment is provided pursuant
to such contract, under terms and conditions
similar to those contained in the supplemental
contract that provided for the prepayment of the
Jordan Aqueduct dated October 28, 1993. The
prepayment may be provided in several install-
ments to reflect substantial completion of the de-
livery facilities being prepaid and may not be
adjusted on the basis of the type of prepayment
financing utilized by the District: Provided That
the District shall complete all payments author-
ized pursuant to this section by the end of fiscal
year 2002.”".

CHAPTER 4—FEDERAL OIL AND GAS
ROYALTIES
SEC. 5361. DEFINITIONS.

Section 3 of the Federal Oil and Gas Royalty
Management Act of 1982 (30 U.S.C. 1701 et seq.)
is amended—

(1) by amending paragraph (7) to read as fol-
lows:

“(7) ‘lessee’ means any person to whom the
United States issues an oil and gas lease or any
person to whom operating rights in a lease have
been assigned;’’; and

(2) by striking “‘and’’ at the end of paragraph
(15), by striking the period at the end of para-
graph (16) and inserting a semicolon, and by
adding at the end the following:

““(17) ‘adjustment’ means an amendment to a
previously filed report on an obligation, and
any additional payment or credit, if any, appli-
cable thereto, to rectify an underpayment or
overpayment on a lease;
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““(18) ‘administrative proceeding’ means any
Department of the Interior agency process in
which a demand, decision or order issued by the
Secretary or a delegated State is subject to ap-
peal or has been appealed;

““(19) ‘assessment’ means any fee or charge
levied or imposed by the Secretary or a dele-
gated State other than—

“(A) the principal amount of any royalty,
minimum royalty, rental, bonus, net profit share
or proceed of sale;

““(B) any interest; or

““(C) any civil or criminal penalty;

““(20) ‘commence’ means—

““(A) with respect to a judicial proceeding, the
service of a complaint, petition, counterclaim,
crossclaim, or other pleading seeking affirmative
relief or seeking credit or recoupment; or

“(B) with respect to a demand, the receipt by
the Secretary or a delegated State or a lessee of
the demand,;

“(21) ‘credit’” means the application of an
overpayment (in whole or in part) against an
obligation which has become due to discharge,
cancel or reduce the obligation;

‘“(22) ‘delegated State’ means a State which,
pursuant to an agreement or agreements under
section 205, performs authorities, duties, respon-
sibilities, or activities of the Secretary which
may be performed by a State under the Con-
stitution of the United States for all lands with-
in the State, including, but not limited to—

““(A) activities under sections 111 and 115;

“(B) collection, audit, lease and post-lease
management activities, and applicable enforce-
ment activities;

““(C) inspections (including activities described
in section 108;

“(D) approval of pooling, unitization, and
communitization agreements; and

““(E) investigations;

““(23) ‘demand’ means—

““(A) an order to pay issued by the Secretary
or the applicable delegated State that has a rea-
sonable basis to conclude that the obligation in
the amount of the demand is due and owing; or

“(B) a separate written request by a lessee
which asserts an obligation due the lessee that
has a reasonable basis to conclude that the obli-
gation in the amount of the demand is due and
owing, but does not mean any royalty or pro-
duction report, or any information contained
therein, required by the Secretary or a delegated
State;

““(24) *obligation’ means—

““(A) any duty of the Secretary or, if applica-
ble, a delegated State—

“(i) to take oil or gas royalty in kind at or
near the lease (unless the lease expressly pro-
vides for delivery at a different location); or

“(ii) to pay, refund, offset, or credit monies
including but not limited to)—

“(1) the principal amount of any royalty, min-
imum royalty, rental, bonus, net profit share or
proceed of sale; or

“(11) any interest;

““(B) any duty of a lessee—

‘(i) to deliver oil or gas royalty in kind at or
near the lease (unless the lease expressly pro-
vides for delivery at a different location); or

““(ii) to pay, offset or credit monies including
but not limited to—

“(1) the principal amount of any royalty, min-
imum royalty, rental, bonus, net profit share or
proceed of sale;

“(11) any interest;

“(111) any penalty; or

“(1V) any assessment, which arises from or re-
lates to any lease administered by the Secretary
for, or any mineral leasing law related to, the
exploration, production and development of oil
or gas on Federal lands or the Outer Continen-
tal Shelf;

““(25) ‘order to pay’ means a written order is-
sued by the Secretary or the applicable dele-
gated State which—

“(A) asserts a specific, definite, and quan-
tified obligation claimed to be due, and
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“(B) specifically identifies the obligation by
lease, production month and monetary amount
of such obligation claimed to be due and ordered
to be paid, as well as the reason or reasons such
obligation is claimed to be due, but such term
does not include any other communication or
action by or on behalf of the Secretary or a dele-
gated State;

““(26) ‘overpayment’ means any payment by a
lessee in excess of an amount legally required to
be paid on an obligation and includes the por-
tion of any estimated payment for a production
month that is in excess of the royalties due for
that month;

““(27) ‘payment’ means satisfaction, in whole
or in part, of an obligation;

““(28) ‘penalty’ means a statutorily authorized
civil fine levied or imposed for a violation of this
Act, any mineral leasing law, or a term or provi-
sion of a lease administered by the Secretary;

““(29) ‘refund’ means the return of an over-
payment;

““(30) ‘State concerned’ means, with respect to
a lease, a State which receives a portion of roy-
alties or other payments under the mineral leas-
ing laws from such lease;

““(31) ‘underpayment’ means any payment or
nonpayment by a lessee that is less than the
amount legally required to be paid on an obliga-
tion; and

““(32) ‘United States’ means the United States
Government and any department, agency, or in-
strumentality thereof, the several States, the
District of Columbia, and the territories of the
United States.”.

SEC. 5362. MAXIMIZING RECEIPTS THROUGH
STATE EFFORTS.

(a) GENERAL AUTHORITY.—Section 205(a) of
the Federal Oil and Gas Royalty Management
Act of 1982 (30 U.S.C. 1735(a)) is amended to
read as follows:

““(a) In order to provide incentives to States to
maximize the amount of oil and gas receipts col-
lected on lease obligations within the six-year
period of limitations, and consequently to maxi-
mize the Federal share of such receipts to the
United States Treasury, upon written request of
a State, the State, pursuant to an agreement or
agreements and consistent with subsection (c),
may perform all or part of the authorities, du-
ties, responsibilities, and activities of the Sec-
retary under this Act which may be delegated to
a State under the Constitution of the United
States for all Federal lands within the State.
The delegated State shall assume and perform
the authorities, duties, responsibilities, or activi-
ties delegated under this section. To avoid du-
plication of effort, any authority, duty, respon-
sibility, or activity delegated to a State under
this Act with respect to all Federal lands within
the State may not be carried out by the Sec-
retary. Under any such agreement, the Sec-
retary shall share oil or gas royalty manage-
ment information.”.

(b) DETERMINATION.—Section 205(b) of the
Federal Oil and Gas Royalty Management Act
of 1982 (30 U.S.C. 1735(b)) is amended by strik-
ing “‘is authorized to’’ and inserting “‘shall’’.

(c) FEDERAL-STATE ROYALTY COLLECTION EF-
FORTS.—Subsection (c) section 205 of the Federal
Oil and Gas Royalty Management Act of 1982
(30 U.S.C. 1735) is amended by striking ‘‘which
define” and all that follows and inserting
“within 18 months after the date of enactment
of section 115, under which States may perform
the authorities, duties, responsibilities, and ac-
tivities under this title which are subject to dele-
gation, based on the recommendations of the
States concerned following consultation with af-
fected persons. If the Secretary decides not to
follow any recommendations supported by all
States concerned, the Secretary shall justify
such decision within 30 days after making such
decision. In carrying out this section the Sec-
retary shall provide for reasonable flexibility to
a State to perform any authority, duty, respon-
sibility or activity delegated hereunder in a
more efficient and cost-effective manner and
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provide the States concerned a direct role in de-
termining such requirements, procedures and
policies. To ensure efficient and timely collec-
tions of royalties pursuant to this Act, the dele-
gated States shall provide—

(1) for the effective and efficient performance
of any authority, duty, responsibility or activity
delegated under this Act;

““(2) for the consistent and uniform perform-
ance among the delegated States of any author-
ity, duty, responsibility or activity delegated
under this Act;

““(3) for valuation under the terms of the
leases and applicable Federal statutes; and

““(4) for uniform reporting form and reporting
requirements for all Federal lessees, unless the
State and all affected parties otherwise agree.”’.

(d) PERFORMANCE.—Subsection (d) of section
205 of the Federal Oil and Gas Royalty Manage-
ment Act of 1982 (30 U.S.C. 1735) is amended by
striking “‘, pertaining’’ and all that follows and
inserting the following: ‘‘for requirements per-
taining to records and accounts to be main-
tained and reporting procedures to be required
by delegated States under this section. The
records and accounts under such reporting pro-
cedures shall be sufficient to allow the Secretary
to monitor the performance of any delegated
State under this section. The applicable dele-
gated State and the Secretary shall agree to
terms and conditions for inclusion into an
agreement to perform all or part of the authori-
ties, duties, responsibilities, and activities under
this title consistent with subsection (c).”.

(e) STATE ACTIONS.—Section 204 of the Fed-
eral Oil and Gas Royalty Management Act of
1982 (30 U.S.C. 1734) is amended by adding at
the end the following:

““(d) With respect to enforcement of an obliga-
tion under this Act, a State bringing an action
under this section shall enjoy no greater rights
than the Secretary enjoys under this Act.””.

(f) SAVINGs PRoVISION.—Nothing in the
amendments made by this section shall impair
any agreement, or any extension thereof, exist-
ing under section 205 as in effect on the day be-
fore the date of enactment of this Act. Following
enactment of this Act, any State which is a
party to an existing agreement under such sec-
tion under which the State has been delegated
audit or inspection responsibility, may issue or-
ders to pay, subpoenas, or notices to perform re-
structured accounting and may continue to per-
form audits or inspections under terms and con-
ditions consistent with the Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C. 1701
et seq.), as amended by this chapter.

(9) RECEIPTS.—Section 205(f) of the Federal
Oil and Gas Royalty Management Act of 1982
(30 U.S.C. 1735(f)) is amended by adding at the
end the following: ““Such costs shall be allocable
for the purposes of section 35(b) of the Act enti-
tled ““An Act to promote the mining of coal,
phosphate, oil, oil shale, gas, and sodium on the
public domain’, approved February 25, 1920
(commonly known as the ‘“‘Mineral Leasing
Act’”) (30 U.S.C. 191(b)) to the administration
and enforcement of laws providing for the leas-
ing of any onshore lands or interests in land
owned by the United States. The Secretary shall
compensate any State in the next succeeding fis-
cal year for the aggregate amount of such costs
incurred but not compensated due to such allo-
cation for the current fiscal year. All money re-
ceived from sales, bonuses, royalties, and inter-
est, including money claimed to be due and
owing pursuant to a delegation under this sec-
tion, shall be payable and paid to the Treasury
of the United States.”.

SEC. 5363. SECRETARIAL AND DELEGATED
STATES’ ACTIONS AND LIMITATION
PERIODS.

(a) IN GENERAL.—The Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C. 1701
et seq.) is amended by adding after section 114
the following new section:

H 12539

“SEC. 115. SECRETARIAL AND DELEGATED
STATES’ ACTIONS AND LIMITATION
PERIODS.

““(a) IN GENERAL.—AII duties, responsibilities,
and activities with respect to a lease shall be
performed by the Secretary, delegated States,
and lessees in a timely manner.

““(b) LIMITATION PERIOD.—

“(1) A judicial proceeding or demand which
arises from, or relates to an obligation, shall be
commenced within six years from the date on
which the obligation becomes due and if not so
commenced shall be barred. The Secretary, a
delegated State, or a lessee (A) shall not take
any other or further action regarding that obli-
gation, including (but not limited to) the issu-
ance of any order, request, demand or other
communication seeking any document, account-
ing, determination, calculation, recalculation,
payment, principal, interest, assessment, or pen-
alty or the initiation, pursuit or completion of
an audit with respect to that obligation; and (B)
shall not pursue any other equitable or legal
remedy, whether under statute or common law,
with respect to an action on or an enforcement
of said obligation.

““(2) The limitations set forth in sections 2401,
2415, 2416, and 2462 of title 28, United States
Code and section 42 of the Mineral Leasing Act
(30 U.S.C. 226-2) shall not apply to any obliga-
tion to which this Act applies. Section 3716 of
title 31, United States Code, may be applied to
an obligation the enforcement of which is not
barred by this Act, but may not be applied to
any obligation the enforcement of which is
barred by this Act.

“‘(c) OBLIGATION BECOMES DUE.—

““(1) IN GENERAL.—For purposes of this Act,
an obligation becomes due when the right to en-
force the obligation is fixed.

““(2) ROYALTY OBLIGATIONS.—The right to en-
force any royalty obligation for any given pro-
duction month for a lease is fixed for purposes
of this Act on the last day of the calendar
month following the month in which oil or gas
is produced.

“(d) TOLLING OF LIMITATION PERIOD.—The
running of the limitation period under sub-
section (b) shall not be suspended, tolled, ex-
tended, or enlarged for any obligation for any
reason by any action, including an action by
the Secretary or a delegated State, other than
the following:

““(1) TOLLING AGREEMENT.—A written agree-
ment executed during the limitation period be-
tween the Secretary or a delegated State and a
lessee which tolls the limitation period for the
amount of time during which the agreement is
in effect.

““(2) SUBPOENA.—

““(A) The issuance of a subpoena to a lessee in
accordance with the provisions of subsection
(B)(i) shall toll the limitation period with re-
spect to the obligation which is the subject of a
subpoena only for the period beginning on the
date the lessee receives the subpoena and ending
on the date on which (i) the lessee has produced
such subpoenaed records for the subject obliga-
tion, (ii) the Secretary or a delegated State re-
ceives written notice that the subpoenaed
records for the subject obligation are not in ex-
istence or are not in the lessee’s possession or
control, or (iii) a court has determined in a final
decision that such records are not required to be
produced, whichever occurs first.

“(B)(i) A subpoena for the purposes of this
section which requires a lessee to produce
records necessary to determine the proper re-
porting and payment of an obligation due the
Secretary may be issued only by an Assistant
Secretary of the Interior or an acting Assistant
Secretary of the Interior who is a schedule C
employee (as defined by section 213.3301 of title
5, Code of Federal Regulations) and may not be
delegated to any other person. If a State has
been delegated authority pursuant to section
205, the State, acting through the highest elect-
ed State official having ultimate authority over
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the collection of royalties from leases on Federal
lands within the state, may issue such sub-
poena, but may not delegate such authority to
any other person.

“(ii) A subpoena described in clause (i) may
only be issued against a lessee during the limita-
tion period provided in this section and only
after the Secretary or a delegated State has in
writing requested the records from the lessee re-
lated to the obligation which is the subject of
the subpoena and has determined that—

“(1) the lessee has failed to respond within a
reasonable period of time to the Secretary’s or
the applicable delegated State’s written request
for such records necessary for an audit, inves-
tigation or other inquiry made in accordance
with the Secretary’s or such delegated State’s
responsibilities under this Act; or

“(11) the lessee has in writing denied the Sec-
retary’s or the applicable delegated State’s writ-
ten request to produce such records in the les-
see’s possession or control necessary for an
audit, investigation or other inquiry made in ac-
cordance with the Secretary’s or such delegated
State’s responsibilities under this Act; or

‘(1) the lessee has unreasonably delayed in
producing records necessary for an audit, inves-
tigation or other inquiry made in accordance
with the Secretary’s or the applicable delegated
State’s responsibilities under this Act after the
Secretary’s or such delegated State’s written re-
quest.

“(C) In seeking records, the Secretary or the
applicable delegated State shall afford the lessee
a reasonable period of time after a written re-
quest by the Secretary or such delegated State
in which to provide such records prior to the is-
suance of any subpoena.

““(8) MISREPRESENTATION OR CONCEALMENT.—
The intentional misrepresentation or conceal-
ment of a material fact for the purpose of evad-
ing the payment of an obligation in which case
the limitation period shall be tolled for the pe-
riod of such misrepresentation or such conceal-
ment.

‘“(4) ORDER TO PERFORM A RESTRUCTURED AC-
COUNTING.—(A) The issuance of a notice under
subsection (D) that the lessee has not ade-
quately performed a restructured accounting
shall toll the limitation period with respect to
the obligation which is the subject of the notice
only for the period beginning on the date the
lessee receives the notice and ending 120 days
after the date on which (i) the Secretary or the
applicable delegated State receives written no-
tice the accounting or other requirement has
been performed, or (ii) a court has determined in
a final decision that the lessee is not required to
perform the accounting, whichever occurs first.

“(B)(i) The Secretary or the applicable dele-
gated State may issue an order to perform a re-
structured accounting to a lessee when the Sec-
retary or such delegated State determines during
an in-depth audit of a lessee that the lessee
should recalculate royalty due on an obligation
based upon the Secretary’s or the delegated
State’s finding that the lessee has made identi-
fied underpayments or overpayments which are
demonstrated by the Secretary or the delegated
State to be based upon repeated, systemic re-
porting errors for a significant number of leases
or a single lease for a significant number of re-
porting months with the same type of error
which constitutes a pattern of violations and
which are likely to result in either significant
underpayments or overpayments.

“(if) The power of the Secretary to issue an
order to perform a restructured accounting may
not be delegated below the most senior career
professional position having responsibility for
the royalty management program, which posi-
tion is currently designated as the ‘Associate Di-
rector for Royalty Management’, and may not
be delegated to any other person. If a State has
been delegated authority pursuant to section
205, the State, acting through the highest rank-
ing State official having ultimate authority over
the collection of royalties from leases on Federal
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lands within the state, may issue such order to
perform, which may not be delegated to any
other person. An order to perform a restructured
accounting shall—

“(1) be issued within a reasonable period of
time from when the audit identifies the systemic,
reporting errors;

“(11) specify the reasons and factual bases for
such order; and

“(111) be specifically identified as an ‘order to
perform a restructured accounting’.

““(C) An order to perform a restructured ac-
counting shall not mean or be construed to in-
clude any other communication or action by or
on behalf of the Secretary or a delegated State.

“(D) If a lessee fails to adequately perform a
restructured accounting pursuant to this sub-
section, a notice shall be issued to the lessee
that the restructured accounting has not been
adequately performed. A lessee shall be given a
reasonable time within which to perform the re-
structured accounting. Such notice may be is-
sued under this section only by an Assistant
Secretary of the Interior or an acting Assistant
Secretary of the Interior who is a schedule C
employee (as defined by section 213.3301 of title
5, Code of Federal Regulations) and may not be
delegated to any other person. If a State has
been delegated authority pursuant to section
205, the State, acting through the highest elect-
ed State official having ultimate authority over
the collection of royalties from leases on Federal
lands within the state, may issue such notice,
which may not be delegated to any other per-
son.

‘“(e) TERMINATION OF LIMITATIONS PERIOD.—
An action or an enforcement of an obligation by
the Secretary or delegated State or a lessee shall
be barred under this section prior to the running
of the six-year period provided in subsection (b)
in the event—

‘(1) the Secretary or a delegated State has no-
tified the lessee in writing that a time period is
closed to further audit; or

““(2) the Secretary or a delegated State and a
lessee have so agreed in writing.

“(f) RECORDS REQUIRED FOR DETERMINING
COLLECTIONS.—Records required pursuant to
section 103 by the Secretary or any delegated
State for the purpose of determining obligations
due and compliance with any applicable mineral
leasing law, lease provision, regulation or order
with respect to oil and gas leases from Federal
lands or the Outer Continental Shelf shall be
maintained for the same period of time during
which a judicial proceeding or demand may be
commenced under subsection (b). If a judicial
proceeding or demand is timely commenced, the
record holder shall maintain such records until
the final nonappealable decision in such judi-
cial proceeding is made, or with respect to that
demand is rendered, unless the Secretary or the
applicable delegated State authorizes in writing
an earlier release of the requirement to maintain
such records. Notwithstanding anything herein
to the contrary, under no circumstance shall a
record holder be required to maintain or produce
any record relating to an obligation for any time
period which is barred by the applicable limita-
tion in this section. Records required for admin-
istrative actions and investigations (including,
but not limited to, accounting collection and au-
dits) under this Act involving obligations shall
not be duplicated pursuant to section
3518(c)(1)(B) of title 44, United States Code.

““(g9) TIMELY COLLECTIONS.—In order to most
effectively utilize resources available to the Sec-
retary to maximize the collection of oil and gas
receipts from lease obligations to the Treasury
within the six-year period of limitations, and
consequently to maximize the State share of
such receipts, the Secretary shall not perform or
require accounting, reporting, or audit activities
if the Secretary and the State concerned deter-
mines that the cost of conducting or requiring
the activity exceeds the expected amount to be
collected by the activity, based on the most cur-
rent 12 months of activity. To the maximum ex-
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tent possible, the Secretary and delegated States
shall reduce costs to the United States Treasury
and the States by discontinuing requirements
for unnecessary or duplicative data and other
information, such as separate allowances and
payor information, relating to obligations due.
If the Secretary and the State concerned deter-
mine that collection will result sooner, the Sec-
retary or the applicable delegated State may
waive or forego interest in whole or in part.

““(h) APPEALS AND FINAL AGENCY ACTION.—

““(1) 30-MONTH PERIOD.—AIl orders issued by
the Secretary or a delegated State are subject to
appeal to the Secretary. No State shall impose
any conditions which would hinder a lessee’s
immediate appeal of an order to the Secretary or
the Secretary’s designee. The Secretary shall
issue a final decision in any administrative pro-
ceeding, including any administrative proceed-
ings pending on the date of enactment of this
section, within 30 months from the date such
proceeding was commenced or 30 months from
the date of such enactment, whichever is later.
The 30-month period may be extended by any
period of time agreed upon in writing by the
Secretary and the lessee.

““(2) EFFECT OF FAILURE TO ISSUE DECISION.—
If no such decision has been issued by the Sec-
retary within the 30-month period referred to in
paragraph (1)—

“(A) the Secretary shall be deemed to have is-
sued and granted a decision in favor of the les-
see or lessees as to any nonmonetary obligation
and any monetary obligation the principal
amount of which is less than $2,500; and

““(B) the Secretary shall be deemed to have is-
sued a final decision in favor of the Secretary,
which decision shall be deemed to affirm those
issues for which the agency rendered a decision
prior to the end of such period, as to any mone-
tary obligation the principal amount of which is
$2,500 or more, and the lessee shall have a right
to a de novo judicial review of such deemed
final decision.

“(i) COLLECTIONS OF DISPUTED AMOUNTS
DUE.—To expedite collections relating to dis-
puted obligations due within the six-year period
beginning on the date the obligation became
due, the parties shall hold not less than one set-
tlement consultation and the Secretary and the
State concerned may take such action as is ap-
propriate to compromise and settle a disputed
obligation, including waiving or reducing inter-
est and allowing offsetting of obligations among
leases.

““(J) ENFORCEMENT OF A CLAIM FOR JUDICIAL
REVIEW.—In the event a demand subject to this
section is properly and timely issued, the obliga-
tion which is the subject of the demand may be
enforced beyond the six year limitations period
without being barred by this statute of limita-
tions. In the event a demand subject to this sec-
tion is properly and timely commenced, a judi-
cial proceeding challenging the final agency ac-
tion with respect to such demand shall be
deemed timely so long as such judicial proceed-
ing is commenced within 180 days from receipt of
notice by the lessee of the final agency action.

““(k) IMPLEMENTATION OF FINAL DECISION.—In
the event a judicial proceeding or demand sub-
ject to this section is timely commenced and
thereafter the limitation period in this section
lapses during the pendency of such proceeding,
any party to such proceeding shall not be
barred from taking such action as is required or
necessary to implement a final unappealable ju-
dicial or administrative decision, including any
action required or necessary to implement such
decision by the recovery or recoupment of an
underpayment or overpayment by means of re-
fund or credit.

“(I) STAY OF PAYMENT OBLIGATION PENDING
REVIEW.—AnNYy party ordered by the Secretary or
a delegated State to pay any obligation (other
than an assessment) shall be entitled to a stay
of such payment without bond or other surety
instrument pending an administrative or judi-
cial proceeding if the party periodically dem-
onstrates to the satisfaction of the Secretary
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that such party is financially solvent or other-
wise able to pay the obligation. In the event the
party is not able to so demonstrate, the Sec-
retary may require a bond or other surety in-
strument satisfactory to cover the obligation.
Any party ordered by the Secretary or a dele-
gated State to pay an assessment shall be enti-
tled to a stay without bond or other surety in-
strument.””.

(b) CLERICAL AMENDMENT.—The table of con-
tents in section 1 of the Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C.
1701) is amended by inserting after the item re-
lating to section 114 the following new item:
““Sec. 115. Limitation periods and agency ac-

tions.”.

SEC. 5364. ADJUSTMENT AND REFUNDS.

(@) IN GENERAL.—The Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C. 1701
et seq.) is amended by inserting after section 111
the following:

“SEC. 111A. ADJUSTMENTS AND REFUNDS.

““(a) ADJUSTMENTS TO ROYALTIES PAID TO THE
SECRETARY OR A DELEGATED STATE.—

“(1) If, during the adjustment period, a lessee
determines that an adjustment or refund request
is necessary to correct an underpayment or
overpayment of an obligation, the lessee shall
make such adjustment or request a refund with-
in a reasonable period of time and only during
the adjustment period. The filing of a royalty
report which reflects the underpayment or over-
payment of an obligation shall constitute prior
written notice to the Secretary or the applicable
delegated State of an adjustment.

“(2)(A) For any adjustment, the lessee shall
calculate and report the interest due attrib-
utable to such adjustment at the same time the
lessee adjusts the principal amount of the sub-
ject obligation, except as provided by subpara-
graph (B).

“(B) In the case of a lessee who determines
that subparagraph (A) would impose a hard-
ship, the Secretary or such delegated State shall
calculate the interest due and notify the lessee
within a reasonable time of the amount of inter-
est due, unless such lessee elects to calculate
and report interest in accordance with subpara-
graph (A).

““(3) An adjustment or a request for a refund
for an obligation may be made after the adjust-
ment period only upon written notice to and ap-
proval by the Secretary or the applicable dele-
gated State, as appropriate, during an audit of
the period which includes the production month
for which the adjustment is being made. If an
overpayment is identified during an audit, then
the Secretary or the applicable delegated State,
as appropriate, shall allow a credit or refund in
the amount of the overpayment.

““(4) For purposes of this section, the adjust-
ment period for any obligation shall be the five-
year period following the date on which an obli-
gation became due. The adjustment period shall
be suspended, tolled, extended, enlarged, or ter-
minated by the same actions as the limitation
period in section 115.

*‘(b) REFUNDS.—

““(1) IN GENERAL.—A request for refund is suf-
ficient if it—

“(A) is made in writing to the Secretary and,
for purposes of section 115, is specifically identi-
fied as a demand;

““(B) identifies the person entitled to such re-
fund;

““(C) provides the Secretary information that
reasonably enables the Secretary to identify the
overpayment for which such refund is sought;
and

‘(D) provides the reasons why the payment
was an overpayment.

““(2) NOTICE.—The Secretary shall promptly
notify each State concerned of a request for re-
fund.

““(8) PAYMENT BY SECRETARY OF THE TREAS-
URY.—The Secretary shall certify the amount of
the refund to be paid under paragraph (1) to the
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Secretary of the Treasury who shall make such
refund. Such refund shall be paid from amounts
received as current receipts from sales, bonuses,
royalties (including interest charges collected
under this section) and rentals of the public
lands and the Outer Continental Shelf under
the provisions of the Mineral Leasing Act and
the Outer Continental Shelf Lands Act, which
are not payable to a State or the Reclamation
Fund. The portion of any such refund attrib-
utable to any amounts previously disbursed to a
State, the Reclamation Fund, or any recipient
prescribed by law shall be deducted from the
next disbursements to that recipient made under
the applicable law. Such amounts deducted from
subsequent disbursements shall be credited to
miscellaneous receipts in the Treasury.

‘“(4) PAYMENT PERIOD.—A refund under this
subsection shall be paid or denied (with an ex-
planation of the reasons for the denial) within
120 days of the date on which the request for re-
fund is received by the Secretary. Such refund
shall be subject to later audit by the Secretary
or the applicable delegated State and subject to
the provisions of this Act.

““(5) PROHIBITION AGAINST REDUCTION OF RE-
FUNDS OR CREDITS.—In no event shall the Sec-
retary or any delegated State directly or indi-
rectly claim or offset any amount or amounts
against, or reduce any refund or credit (or inter-
est accrued thereon) by the amount of any obli-
gation the enforcement of which is barred by
section 115.”".

(b) CLERICAL AMENDMENT.—The table of con-
tents in section 1 of the Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C.
1701) is amended by inserting after the item re-
lating to section 111 the following new item:
““Sec. 111A. Adjustments and refunds.”’.

SEC. 5365. ROYALTY TERMS AND CONDITIONS, IN-
TEREST, AND PENALTIES.

(a) LESSEE INTEREST.—Section 111 of the Fed-
eral Oil and Gas Royalty Management Act of
1982 (30 U.S.C. 1721) is amended by adding after
subsection (g) the following:

“(h) Interest shall be allowed and paid or
credited on any overpayment, with such interest
to accrue from the date such overpayment was
made, at the rate obtained by applying the pro-
visions of subparagraphs (A) and (B) of section
6621(a)(1) of the Internal Revenue Code of 1986,
but determined without regard to the matter fol-
lowing subparagraph (B) of section 6621(a)(1).
Interest which has accrued on any overpayment
may be applied to reduce an underpayment.
This subsection applies to overpayments made
later than six months after the date of enact-
ment of this subsection or September 1, 1996,
whichever is later. Such interest shall be paid
from amounts received as current receipts from
sales, bonuses, royalties (including interest
charges collected under this section) and rentals
of the public lands and the Outer Continental
Shelf under the provisions of the Mineral Leas-
ing Act, and the Outer Continental Shelf Lands
Act, which are not payable to a State or the
Reclamation Fund. The portion of any such in-
terest payment attributable to any amounts pre-
viously disbursed to a State, the Reclamation
Fund, or any other recipient designated by law
shall be deducted from the next disbursements to
that recipient made under the applicable law.
Such amounts deducted from subsequent dis-
bursements shall be credited to miscellaneous re-
ceipts in the Treasury.”.

(b) LIMITATION ON INTEREST.—Section 111 of
the Federal Oil and Gas Royalty Management
Act of 1982, as amended by subsection (a), is
further amended by adding at the end the fol-
lowing:

“(i) Upon a determination by the Secretary
that an excessive overpayment (based upon all
obligations of a lessee for a given reporting
month) was made for the sole purpose of receiv-
ing interest, interest shall not be paid on the ex-
cessive amount of such overpayment. For pur-
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poses of this Act, an ‘excessive overpayment’
shall be the amount that any overpayment a les-
see pays for a given reporting month (excluding
payments for demands for obligations deter-
mined to be due as a result of judicial or admin-
istrative proceedings or agreed to be paid pursu-
ant to settlement agreements) for the aggregate
of all of its Federal leases exceeds 10 percent of
the total royalties paid that month for those
leases.”.

(c) ESTIMATED PAYMENT.—Section 111 of the
Federal Oil and Gas Royalty Management Act
of 1982 (30 U.S.C. 1721), as amended by sub-
sections (a) and (b), is further amended by add-
ing at the end the following:

“@() A lessee may make a payment for the ap-
proximate amount of royalties (hereinafter in
this subsection ‘estimated payment’) that would
otherwise be due for such lease to avoid
underpayment or nonpayment interest charges.
When an estimated payment is made, actual
royalties are due and payable at the end of the
month following the month in which the esti-
mated payment is made. If the lessee makes a
payment for such actual royalties, the lessee
may apply the estimated payment to future roy-
alties. Any estimated payment may be adjusted,
recouped, or reinstated at any time by the les-
see.”.

(d) VOLUME ALLOCATION OF OIL AND GAS
PRODUCTION.—Section 111 of the Federal Oil
and Gas Royalty Management Act of 1982 (30
U.S.C. 1721), as amended by subsections (a)
through (c), is amended by adding at the end
the following:

“(k)(1) Except as otherwise provided by this
subsection—

“(A) a lessee of a lease in a unit or
communitization agreement which contains only
Federal leases with the same royalty rate and
funds distribution shall report and pay royalties
on oil and gas production for each production
month based on the actual volume of production
sold by or on behalf of that lessee;

“(B) a lessee of a lease in any other unit or
communitization agreement shall report and pay
royalties on oil and gas production for each pro-
duction month based on the volume of oil and
gas produced from such agreement and allo-
cated to the lease in accordance with the terms
of the agreement; and

“(C) a lessee of a lease that is not contained
in a unit or communitization agreement shall re-
port and pay royalties on oil and gas production
for each production month based on the actual
volume of production sold by or on behalf of
that lessee.

““(2) This subsection applies only to require-
ments for reporting and paying royalties. Noth-
ing in this subsection is intended to alter a les-
see’s liability for royalties on oil or gas produc-
tion based on the share of production allocated
to the lease in accordance with the terms of the
lease, a unit or communitization agreement, or
any other agreement.

“(3) For any unit or communitization agree-
ment, if all lessees contractually agree to an al-
ternative method of royalty reporting and pay-
ment, the lessees may submit such alternative
method to the Secretary or the delegated State
for approval and make payments in accordance
with such approved alternative method so long
as such alternative method does not reduce the
amount of the royalty obligation.

““(4) The Secretary or the delegated State shall
grant an exception from the reporting and pay-
ment requirements for marginal properties by al-
lowing for any calendar year or portion thereof
royalties to be paid each month based on the
volume of production sold. Interest shall not ac-
crue on the difference for the entire calendar
year or portion thereof between the amount of
oil and gas actually sold and the share of pro-
duction allocated to the lease until the begin-
ning of the month following calendar year or
portion thereof. Any additional royalties due or
overpaid royalties and associated interest shall
be paid, refunded, or credited within six months
after the end of each calendar year in which
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royalties are paid based on volumes of produc-
tion sold. For the purpose of this subsection, the
term 'marginal property’ means a lease that pro-
duces on average the combined equivalent of
less than 15 barrels of oil per day or 90 thousand
cubic feet of gas per day, or a combination
thereof, determined by dividing the average
daily production of crude oil and natural gas
from producing wells on such lease by the num-
ber of such wells, unless the Secretary, together
with the State concerned, determines that a dif-
ferent production is more appropriate.

““(5) Not later than two years after the date of
the enactment of this subsection, the Secretary
shall issue any appropriate demand for all out-
standing royalty payment disputes regarding
who is required to report and pay royalties on
production from units and communitization
agreements outstanding on the date of the en-
actment of this subsection, and collect royalty
amounts owed on such production.”.

“‘(e) PRODUCTION ALLOCATION.—Section 111 of
the Federal Oil and Gas Royalty Management
Act of 1982 (30 U.S.C. 1721), as amended by sub-
sections (a) through (d), is amended by adding
at the end the following:

““(I) The Secretary or the delegated State shall
issue all determinations of allocations of pro-
duction for units and communitization agree-
ments within 120 days of a request for deter-
mination. If the Secretary or the delegated State
fails to issue a determination within such 120-
day period, the Secretary shall waive interest
due on obligations subject to the determination
until the end of the month following the month
in which the determination is made.”’.

(f) NEw ASSESSMENT TO ENCOURAGE PROPER
ROYALTY PAYMENTS.—

(1) IN GENERAL.—The Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C.
1721), as amended by this section, is further
amended by adding at the end the following:
“SEC. 116. ASSESSMENTS.

“Beginning eighteen months after the date of
enactment of this section, to encourage proper
royalty payment the Secretary or the delegated
State shall impose assessments on lessees who
chronically submit erroneous reports under this
Act. Assessments under this Act may only be is-
sued as provided for in this section.”.

(2) CLERICAL AMENDMENT.—The table of con-
tents in section 1 of such Act (30 U.S.C. 1701) is
amended by adding after the item relating to
section 115 the following new item:

“‘Sec. 116. Assessments.”.

(g) LIABILITY FOR ROYALTY PAYMENTS.—Sec-
tion 102(a) of the Federal Oil and Gas Royalty
Management Act of 1982 (30 U.S.C. 1712(a)) is
amended to read as follows:

““(a) In order to increase receipts and achieve
effective collections of royalty and other pay-
ments, a lessee who is required to make any roy-
alty or other payment under a lease or under
the mineral leasing laws, shall make such pay-
ments in the time and manner as may be speci-
fied by the Secretary or the applicable delegated
State. A lessee may designate a person to make
all or part of the payments due under a lease on
the lessee’s behalf and shall notify the Secretary
or the applicable delegated State in writing of
such designation, in which event said des-
ignated person may, in its own name, pay, off-
set or credit monies, make adjustments, request
and receive refunds and submit reports with re-
spect to payments required by the lessee. The
person owning operating rights in a lease shall
be primarily liable for its pro rata share of pay-
ment obligations under the lease. If the person
owning the legal record title in a lease is other
than the operating rights owner, the person
owning the legal record title shall be secondarily
liable for its pro rata share of such payment ob-
ligations under the lease.”.

(h) CLERICAL AMENDMENT.—The heading of
section 111 of the Federal Oil and Gas Royalty
Management Act of 1982 (30 U.S.C. 1721) is
amended to read as follows:
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““ROYALTY TERMS AND CONDITIONS, INTEREST,
AND PENALTIES™.
SEC. 5366. ALTERNATIVES FOR MARGINAL PROP-
ERTIES.

(a) IN GENERAL.—The Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C. 1701
et seq.), as amended by section 5365 of this
chapter, is further amended by adding at the
end the following:

“SEC. 117. ALTERNATIVES FOR MARGINAL PROP-
ERTIES.

‘“(a) DETERMINATION OF BEST INTERESTS OF
STATE CONCERNED AND THE UNITED STATES.—
The Secretary and the State concerned, acting
in the best interests of the United States and the
State concerned to promote production, reduce
administrative costs, and increase net receipts to
the United States and the States, shall jointly
determine, on a case by case basis, the amount
of what marginal production from a lease or
leases or well or wells, or parts thereof, shall be
subject to a prepayment under subsection (b) or
regulatory relief under subsection (c). If the
State concerned does not consent, such prepay-
ments or regulatory relief shall not be made
available under this section for such marginal
production, provided that if royalty payments
from a lease or leases, or well or wells is not
shared with any State, such determination shall
be made solely by the Secretary.

““(b) PREPAYMENT OF ROYALTY.—

““(1) I GENERAL.—Notwithstanding the provi-
sions of any lease to the contrary, for any lease
or leases or well or wells identified by the Sec-
retary and the State concerned pursuant to sub-
section (a), the Secretary is authorized to accept
a prepayment for royalties in lieu of monthly
royalty payments under the lease for the re-
mainder of the lease term if the affected lessee so
agrees. Any prepayment agreed to by the Sec-
retary, State concerned and lessee which is less
than an average $500 per month in total royal-
ties shall be effectuated under this section not
earlier than two years after the date of enact-
ment of this section and, any prepayment which
is greater than an average $500 per month in
total royalties shall be effectuated under this
section not earlier than three years after the
date of enactment of this section. The Secretary
and the State concerned may condition their ac-
ceptance of the prepayment authorized under
this section on the lessee’s agreeing to such
terms and conditions as the Secretary and the
State concerned deem appropriate and consist-
ent with the purposes of this Act. Such terms
may—

““(A) provide for prepayment that does not re-
sult in a loss of revenue to the United States in
present value terms;

“(B) include provisions for receiving addi-
tional prepayments or royalties for developments
in the lease or leases or well or wells that devi-
ate significantly from the assumptions and facts
on which the valuation is determined; and

““(C) require the lessee to provide such peri-
odic production reports as may be necessary to
allow the Secretary and the State concerned to
monitor production for the purposes of subpara-
graph (B).

““(2) STATE SHARE.—A prepayment under this
section shall be shared by the Secretary with
any State or other recipient to the same extent
as any royalty payment for such lease.

“(3) SATISFACTION OF OBLIGATION.—Except as
may be provided in the terms and conditions es-
tablished by the Secretary under subsection (b),
a lessee who makes a prepayment under this
section shall have satisfied in full its obligation
to pay royalty on the production stream sold
from the lease or leases or well or wells.

““(c) ALTERNATIVE ACCOUNTING AND AUDITING
REQUIREMENTS.—

‘(1) IN GENERAL.—Within one year after the
date of the enactment of this section, the Sec-
retary or the delegated State shall provide ac-
counting, reporting, and auditing relief that
will encourage lessees to continue to produce

November 15, 1995

and develop properties subject to subsection (a);
provided, that such relief will only be available
to lessees in a State that concurs, which concur-
rence is not required if royalty from the lease or
leases or well or wells is not shared with any
State. Prior to granting such relief, the Sec-
retary and, if appropriate, the State concerned
shall agree that the type of marginal wells and
relief provided under this paragraph is in the
best interest of the United States and, if appro-
priate, the State concerned.”.

(b) CLERICAL AMENDMENT.—The table of con-
tents in section 1 of such Act (30 U.S.C. 1701) is
amended by adding after the item relating to
section 115 the following new item:

“Sec. 117. Alternatives for marginal
erties.”.

SEC. 5367. REPEALS.

(a) FOGRMA.—As applicable to Federal
lands, sections 202 and 307 of the Federal Oil
and Gas Royalty Management Act of 1982 (30
U.S.C. 1732 and 1755), are repealed. Such repeal
shall not affect cooperative agreements involv-
ing Indian tribes or Indian lands. Section 1 of
such Act (relating to the table of contents) is
amended by striking out the items relating to
sections 202 and 307.

(b) OCSLA.—Effective on the date of the en-
actment of this Act, section 10 of the Outer Con-
tinental Shelf Lands Act (43 U.S.C. 1339) is re-
pealed.

SEC. 5368. INDIAN LANDS.

The amendments and repeals made by this
chapter shall not apply with respect to Indian
lands, and the provisions of the Federal Oil and
Gas Royalty Management Act of 1982 as in ef-
fect on the day before the date of enactment of
this Act shall continue to apply after such date
with respect to Indian lands.

SEC. 5369. PRIVATE LANDS.

This chapter shall not apply to any privately
owned minerals.

SEC. 5369A. EFFECTIVE DATE.

Except as provided by section 115(f), section
111(h), section 111(k)(5), and section 117 of the
Federal Oil and Gas Royalty Management Act
of 1982 (as added by this chapter), this chapter,
and the amendments made by this chapter, shall
apply with respect to the production of oil and
gas after the first day of the month following
the date of the enactment of this Act.

CHAPTER 5—MINING
SEC. 5371. SHORT TITLE.

This chapter may be cited as ‘“The Mining
Law Revenue Act of 1995”".

SEC. 5372. DEFINITIONS.

When used in this chapter—

(1) ““Assessment year’” means the annual pe-
riod commencing at 12 o’clock noon on the 1st
day of September and ending at 12 o’clock noon
on the 1st day of September of the following
year.

(2) “*Federal lands’ means lands and interests
in lands owned by the United States that are
open to mineral location, or that were open to
mineral location when a mining claim or site
was located and which have not been patented
under the general mining laws.

(3) ““General mining laws’ means those Acts
which generally comprise chapters 2, 11, 12, 12A,
15, and 16, and sections 161 and 162, of Title 30
of the United States Code, all Acts heretofore
enacted which are amendatory of or supple-
mentary to any of the foregoing Acts, and the
judicial and administrative decisions interpret-
ing such Acts.

(4) ““Locatable minerals’ means those min-
erals owned by the United States and subject to
location and disposition under the general min-
ing laws on or after the effective date of this
chapter, but not including any mineral held in
trust by the United States for any Indian or In-
dian tribe, as defined in section 2 of the Indian
Mineral Development Act of 1982 (25 U.S.C.
2101), or any mineral owned by any Indian or

prop-
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Indian tribe, as defined in that section, that is
subject to a restriction against alienation im-
posed by the United States, or any mineral
owned by any incorporated Native group, vil-
lage corporation, or regional corporation and
acquired by the group or corporation under the
provisions of the Alaska Native Claims Settle-
ment Act (43 U.S.C. 1601 et seq.).

(5) “Mineral activities”” means any activity re-
lated to, or incidental to, exploration for or de-
velopment, mining, production, beneficiation, or
processing of any locatable mineral or mineral
that would be locatable if it were subject to dis-
position under the general mining laws, or rec-
lamation of the impacts of such activities.

(6) “*‘Mining claim or site’’, except where pro-
vided otherwise, means a lode mining claim,
placer mining claim, mill site or tunnel site.

(7) ““‘Operator’” means any person conducting
mineral activities subject to this chapter.

(8) ““Person” means an individual, Indian
tribe, partnership, association, society, joint
venture, joint stock company, firm, company,
limited liability company, corporation, coopera-
tive or other organization, and any instrumen-
tality of State or local government, including
any publicly owned utility or publicly owned
corporation of State or local government.

(9) “*Secretary’’ means the Secretary of the In-
terior.

SEC. 5373. RENTAL PAYMENT REQUIREMENTS.

(a) RENTAL PAYMENTS.—(1) After the date of
enactment of this Act, the owner of each
unpatented mining claim or site located pursu-
ant to the general mining laws, whether located
before or after the enactment of this Act, shall
pay to the Secretary prior to September 1 of
each year, until a patent has been issued there-
for, an annual rental payment for each
unpatented mining claim or site.

(2) LOCATION PAYMENT.—The owner of each
unpatented mining claim or site located after
the date of enactment of this Act pursuant to
the general mining laws shall pay to the Sec-
retary, at the time the copy of the notice or cer-
tificate of location is filed with the Bureau of
Land Management pursuant to section 314(b) of
the Federal Land Policy and Management Act
of 1976 (43 U.S.C. 1744(b)), a $25.00 location pay-
ment, in lieu of the annual rental payment of
$100 per mining claim or site for the assessment
year which includes the date of location of such
mining claim or site.

(3) EXEMPTION AND WAIVER.—(A) The owner
of any mining claim or site who demonstrates to
the Secretary on or before the first day of any
assessment year that access to such mining
claim or site was denied during the prior assess-
ment year by the action or inaction of any State
or Federal governmental officer, agency, or
court, or by any Indian tribal authority, shall
be exempt from the annual rental payment re-
quirements of paragraph (1) for the assessment
year following the filing of the certification.

(B) The rental payment provided for in sub-
section 5373(a) shall be waived for the owner of
a mining claim or site who certifies in writing to
the Secretary, on or before the date the payment
is due, that, as of the date such payment is due,
such owner and all related persons own not
more than ten unpatented mining claims or
sites. Any owner of a mining claim or site that
is not required to pay a rental payment under
this subsection shall continue to be subject to
the assessment work requirements of the general
mining laws or of any other State or Federal
law, subject to any suspension or deferment of
annual assessment work provided by law, for
the assessment year following the filing of the
certification required by this subsection.

(4) AMOUNT OF ANNUAL RENTAL PAYMENT.—
For each assessment year the annual rental
payment payable for a claim or site referred to
in paragraph (1) shall be in the amount speci-
fied in Table 1.
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Table 1
Amount of Payment Per
Site or Claim:
1996-1998 $100 per year
1999 and thereafter .. $200 per year

(5) EFFECT OF FORFEITURE.—NO owner or co-
owner of a mining claim or site which has been
forfeited because the rental payment has not
been paid and no person who is a related person
of any such owner or co-owner may relocate a
new claim on any part of lands located within
the forfeited claim for a period of 12 months
after the date of forfeiture.

(b) ANNUAL LABOR.—(1) Beginning in 1999,
amounts expended on activities that qualify as
annual labor under the general mining laws
may be credited on a dollar for dollar basis to-
wards up to 50 percent of the annual rental
payment payable under this section for the fol-
lowing assessment year. During the assessment
year in 1999, annual labor performed in 1998
may be credited toward the annual rental pay-
ment due in 1999.

(2) In order to receive credit under this sub-
section for annual labor work, the description
and value of the work must be included in the
statement required in subsection (e) and the
statement must be timely filed.

(3) Annual labor performed on an individual
mining claim or site within a group of contig-
uous claims may be credited towards the aggre-
gate amount of rental payments due on all of
the contiguous claims within that group.

(c) WORK QUALIFYING AS ANNUAL LABOR.—(1)
Only work which directly benefits or develops a
mining claim or facilitates the extraction of ore
qualifies as annual labor or other activities as
determined by the Secretary. Acceptable labor
and improvements include, but are not limited
to, any of the following:

(A) Drilling or excavating, including ore ex-
traction.

(B) Mining costs directly associated with the
production of ore.

(C) Prospecting work which benefits the claim
or a contiguous claim.

(D) Development work toward an actual mine,
such as shafts, tunnels, crosscuts and drifts, set-
tling ponds and dams.

(E) Activities covered under section 1 of the
Act of September 2, 1958 (30 U.S.C. 281), as
amended.

(F) Reclamation conducted pursuant to State
or Federal surface management laws or regula-
tions.

(2) The following activities do not qualify as
annual labor:

(A) Work involved in maintaining the location
such as brushing and marking boundaries or re-
placing corner posts and location notices.

(B) Transportation of workers to or from the
location.

(C) Prospecting or exploration work not con-
ducted within the location or a contiguous loca-
tion.

(d) AMENDMENTS OF PUBLIC LAW 85-876.—The
Act of September 2, 1958 (Public Law 85-876; 30
U.S.C. 281), is amended as follows:

(1) Section 1 is amended by inserting ‘“‘mineral
activities, environmental baseline monitoring,
and” after ““without being limited to’” and be-
fore ‘“‘geological, geochemical and geophysical
surveys’” and by striking ‘““Such’ at the begin-
ning of the last sentence and inserting “‘Air-
borne’’.

(2) Section 2(d) is amended by inserting ‘“‘envi-
ronmental baseline monitoring or’’ after ‘‘expe-
rience to conduct’” and before ‘“‘geological, geo-
chemical or geophysical surveys’’.

(3) Section 2 is amended by adding the follow-
ing new subsection at the end thereof:

‘“(e) The term ‘environmental baseline mon-
itoring’ means activities for collecting, reviewing
and analyzing information concerning soil,
vegetation, wildlife, mineral, air, water, cul-
tural, historical, archaeological or other re-
sources related to planning for or complying
with Federal and State environmental or permit-

Assessment Year:
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ting requirements applicable to potential or pro-
posed mineral activities on the claim(s).””.

(e) RENTAL PAYMENT STATEMENT.—Each pay-
ment under subsection (a) of this section shall
be accompanied by a statement which reason-
ably identifies the mining claim or site for which
the rental payment is being paid. The statement
required under this subsection shall be in lieu of
any annual filing requirements for mining
claims or sites, under any other Federal law, but
shall not supersede any such filing requirement
under applicable State law.

(f) ANNUAL LABOR STATEMENT.—When the
value of annual labor is credited towards part
or all of the rental payment, subject to the 50-
percent limit set forth in subsection (b)(1), the
following shall apply:

(1) The rental payment statement required in
subsection (e) must also state the dates of per-
formance of the labor, describe the character
and total value of the improvements made or the
labor performed, and the amount of labor used
as a credit toward the rental payment for the
current year.

(2) The annual labor statements must include
a summary of the quantity, value and location
of work done. This includes a listing of the
physical work done, to include drilling, trench-
ing, sampling and underground excavation, and
the location of any environmental, geologic,
geochemical, and geophysical surveys. The
claim holder shall maintain sufficient records
which document the value of the work claimed.

(3) All supporting material filed pursuant to
paragraph (2) shall remain confidential in ac-
cordance with section 552 of title 5 of the United
States Code as long as the location is main-
tained and for a period of one year after the lo-
cation is abandoned, after which all data filed
shall be considered public information.

(4) To the extent that labor credited against
the rental payment payable under this section is
determined by a final action not to qualify as
labor under the general mining laws, the claim-
ant shall pay the insufficiency by making pay-
ment to the Secretary of an amount equal to the
amount of the rental payment against which the
insufficient labor was credited. If such payment
is made within 30 days of the claimant’s receipt
of a notice of a final decision making such de-
termination, the claim concerned shall not be
forfeited or null or void, and the rental payment
applicable to such claim shall be deemed timely

aid.

P (g) CREDIT AGAINST ROYALTY.—The annual
claim rental payment payable in advance of the
assessment year for any unpatented mining
claim or site, or the aggregate rental payments
from a group of contiguous claims or sites, shall
be credited against the amount of royalty obli-
gation accruing for that year for such claims or
sites under section 5375.

(h) FAILURE TO CoMPLY.—The failure of the
owner to pay any claim rental payment for a
mining claim or site by the date such payment
is due under this section shall constitute forfeit-
ure of the mining claim or site and such mining
claim or site shall be null and void, effective as
of the day after the date such payment is due:
Provided, That if such rental payment is paid
on or before the 30th day after such payment
was due under this section, such mining claim
or site shall not be forfeited or null or void.

(i) AMENDMENT OF FLPMA FILING REQUIRE-
MENTS.—Section 314(a) of the Federal Land Pol-
icy and Management Act of 1976 (43 U.S.C.
1744(a)) is hereby repealed.

(j) RELATED PERSONS.—As used in this sec-
tion, the term “‘related persons’ includes—

(1) the spouse and dependent children (as de-
fined in section 152 of the Internal Revenue
Code of 1986) of the owner of the mining claim
or site; and

(2) a person controlled by, controlling, or
under common control with the owner of the
mining claim or site.

(k) REPEAL.—Sections 10101 through 10106 of
the Omnibus Budget Reconciliation Act of 1993
(107 Stat. 406; 30 U.S.C. 28g) are repealed.
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SEC. 5374. PATENTS.

(a) IN GENERAL.—Except as provided in sub-
section (c), any patent issued by the United
States under the general mining laws after the
date of enactment of this chapter shall be issued
only—

(1)3 upon payment by the owner of the claim of
the fair market value for the interest in the land
owned by the United States exclusive of and
without regard to the mineral deposits in the
land or the use of the land for mineral activi-
ties; and

(2) subject to reservation by the United States
of the royalty provided in section 5375.

(b) RIGHT OF RE-ENTRY.—

(1) Except as provided in subsection 5374(c),
and notwithstanding any other provision of
law, the United States shall retain a right of re-
entry in lands patented under section 5374.

(2) Such right of re-entry of the United States
shall ripen if—

(A) the land is used by the patentee, or any
subsequent owners, for any purpose other than
conducting mineral activities in good faith;

(B) such use is not discontinued within a time
period specified by the Secretary (but not earlier
than 90 days after the Secretary provides the
owner of the land with written notice pursuant
to paragraph (2) to discontinue such use); and

(C) the Secretary elects to assert the right of
re-entry in accordance with paragraph (3).

(3) The ripened right of re-entry retained by
the United States pursuant to subparagraph (2)
shall vest and all right, title and interest in such
patented estate shall revert to the United States
only if—

(A) the Secretary files a declaration of re-
entry within 6 months of the requisite occur-
rences under paragraph (2) with the Office of
the Bureau of Land Management in the state
where the land subject to such right of re-entry
is situated; and

(B) the Secretary records such declaration in
the office of the county recorder of the county
in which the lands subject to a reversion are sit-
uated within 30 days of filing under subpara-
graph (A).

(4) One year after the patent holder provides
written notice to the Secretary that all mineral
activities are completed and applicable reclama-
tion is completed, the right of re-entry held by
the United States and created under the sub-
section (b) shall expire unless within such pe-
riod the Secretary notifies the patent holder in
writing that he is exercising the right of re-entry
held by the United States. At such time, owner-
ship of the patented lands shall automatically
revert to the United States, notwithstanding
subparagraphs (A), (B) and (C) of subsection
(b)(2). The Secretary may decline to exercise the
right of re-entry and such rights shall continue
if—

(a) solid waste or hazardous substances re-
leased on or from the patented estate may pose
a threat to public safety or the environment; or

(b) acceptance of title would expose the Unit-
ed States to liability for past mineral activities
on the patented estate.

(c) PROTECTION OF VALID EXISTING RIGHTS.—
Notwithstanding any other provision of law, the
requirements of this chapter (except with respect
to rental payments in accordance with section
5373)—

(1)) shall not apply to the mining claims and
sites contained within those mineral patent ap-
plications pending at the Department as of Sep-
tember 30, 1995, which shall be processed under
the general mining laws in effect immediately
prior to the date of enactment of this chapter;
and

(2) likewise shall not apply to the mining
claims or sites for which there is on the date of
enactment of this chapter a vested possessory
property right against the Government under
the general mining laws in effect immediately
prior to the date of enactment of this chapter.
SEC. 5375. ROYALTY.

(a) IN GENERAL.—The production and sale of
locatable minerals (including associated min-
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erals) from any unpatented mining claim (other
than those from Federal lands to which sub-
section 5374(c) applies) or any mining claim pat-
ented under subsection 5374(a) shall be subject
to a royalty of 5.0 percent on the net proceeds
from such production mined and sold from such
claim.

(b) ROYALTY EXCLUSION.—

(1) The royalty payable under this section
shall be waived for any person with annual net
proceeds from mineral production subject to sub-
section (a) of less than $50,000.

(2) The obligation to pay royalties hereunder
shall accrue upon the sale of locatable minerals
or mineral products produced from a mining
claim subject to such royalty, and not upon the
stockpiling of the same for future processing.

(3) Where mining operations subject to this
section are conducted in two or more places by
the same person, the operations shall be consid-
ered a single operation the aggregate net pro-
ceeds from which shall be subject to the $50,000
limitation set forth in this subsection.

(4) No royalty shall be payable under this sec-
tion with respect to minerals processed at a fa-
cility by the same person or entity which ex-
tracted the minerals if an urban development
action grant has been made under section 119 of
the Housing and Community Development Act
of 1974 with respect to any portion of such facil-
ity.

{c) DEFINITIONS.—For the purposes of this
chapter:

(1) The term “‘net proceeds’ shall mean gross
yield, less the sum of the following deductions
for costs incurred prior to sale or value deter-
mination, and none other:

(A) The actual cost of extracting the locatable
mineral.

(B) The actual cost of transporting the
locatable mineral from the claim to the place or
places of reduction, beneficiation, refining, and
sale.

(C) The actual cost of reduction,
beneficiation, refining, and sale of the locatable
mineral.

(D) The actual cost of marketing and deliver-
ing the locatable mineral and the conversion of
the locatable mineral into money.

(E) The actual cost of maintenance and re-
pairs of—

(i) all machinery, equipment, apparatus, and
facilities used in the mine;

(ii) all crushing, milling, leaching, refining,
smelting, and reduction works, plants, and fa-
cilities; and

(iii) all facilities and equipment for transpor-
tation.

(F) The actual cost for support personnel and
support services at the mine site, including
without limitation, accounting, assaying, draft-
ing and mapping, computer services, surveying,
housing, camp, and office expenses, safety, and
security.

(G) The actual cost of engineering, sampling,
and assaying pertaining to development and
production.

(H) The actual cost of permitting, reclama-
tion, environmental compliance and monitoring.

(1) The actual cost of fire and other insurance
on the machinery, equipment, apparatus, works,
plants, and facilities mentioned in subpara-
graph (E).

(J) Depreciation of the original capitalized
cost of the machinery, equipment, apparatus,
works, plants, and facilities listed in subpara-
graph (E). The annual depreciation charge shall
consist of amortization of the original cost in
the manner consistent with the Internal Reve-
nue Code of 1986, as amended from time to time.
The probable life of the property represented by
the original cost must be considered in comput-
ing the depreciation charge.

(K) All money expended for premiums for in-
dustrial insurance, and the owner paid cost of
hospital and medical attention and accident
benefits and group insurance for all employees
engaged in the production or processing of
locatable minerals.
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(L) All money paid as contributions or pay-
ments under State unemployment compensation
law, all money paid as contributions under the
Federal Social Security Act, and all money paid
to State government in real property taxes and
severance or other taxes measured or levied on
production, or Federal excise tax payments and
payments as fees or charges for use of the Fed-
eral lands from which the locatable minerals are
produced.

(M) The actual cost of the developmental
work in or about the mine or upon a group of
mines when operated as a unit.

(2) The term ‘‘gross yield” shall having the
following meaning:

(A) In the case of sales of gold and silver ore,
concentrates or bullion, or the sales of other
locatable minerals in the form of ore or con-
centrates, the term ‘‘gross yield”” means the ac-
tual proceeds of sale of such ore, concentrates or
bullion.

(B) In the case of sales of beneficiated prod-
ucts from locatable minerals other than those
subject to subparagraph (A) (including cathode,
anode or copper rod or wire, or other products
fabricated from the locatable minerals), the term
‘‘gross yield”” means the gross income from min-
ing derived from the first commercially market-
able product determined in the same manner as
under section 613 of the Internal Revenue Code
of 1986.

(C) If ore, concentrates, beneficiated or fab-
ricated products, or locatable minerals are used
or consumed and are not sold in an arms length
transaction, the term ‘‘gross yield”” means the
reasonable fair market value of the ore, con-
centrates, beneficiated or fabricated products at
the mine or wellhead determined from the first
applicable of the following:

(i) Published or other competitive selling
prices of locatable minerals of like kind and
grade.

(ii) Any proceeds of sale.

(iii) Value received in exchange for any thing
or service.

(iv) The value of any locatable minerals in

kind or used or consumed in a manufacturing
process or in providing a service.
Without limiting the foregoing, the profits or
losses incurred in connection with forward
sales, futures or commodity options trading,
metal loans, or any other price hedging or spec-
ulative activity or arrangement shall not be in-
cluded in gross yield.

(d) LIMITATIONS AND ALLOCATIONS OF NET
PROCEEDS, GROSS YIELD, AND ALLOWABLE DE-
DUCTIONS.—

(1) The deductions listed in subsection (c)(1)
are intended to allow a reasonable allowance
for overhead. Such deductions shall not include
any expenditures for salaries, or any portion of
salaries, of any person not actually engaged
in—

(A) the working of the mine;

(B) the operating of the leach pads, ponds,
plants, mills, smelters, or reduction works;

(C) the operating of the facilities or equipment
for transportation; or

(D) superintending the management of any of
those operations described in subparagraphs (A)
through (C).

(2) Ores or solutions of locatable minerals sub-
ject to the royalty requirements of this section
may be extracted from mines comprised of min-
ing claims and lands other than mining claims
and ore or solutions of locatable minerals sub-
ject to the royalty requirements of this section
may be commingled with ores or solutions from
lands other than mining claims. In any such
case, for purposes of determining the amount of
royalties payable under this section—

(A) the operator shall first sample, weigh or
measure, and assay the same in accordance with
accepted industry standards; and

(B) gross yield, allowable costs and net pro-
ceeds for royalty purposes shall be allocated in
proportion to mineral products recovered from
the mining claims in accordance with accepted
industry standards.



November 15, 1995

(e) LIABILITY FOR ROYALTY PAYMENTS.—The
owner or co-owners of a mining claim subject to
a royalty under this section shall be liable for
such royalty to the extent of the interest in such
claim owned. As used in this subsection, the
terms “‘owner’” and ‘‘co-owner’” mean the per-
son or persons owning the right to mine
locatable minerals from such claim and receiving
the net proceeds of such sale. No person who
makes any royalty payment attributable to the
interest of the owner or co-owners liable there-
for shall become liable to the United States for
such royalty as a result of making such pay-
ment on behalf of such owner or co-owners.

(f) TIME AND MANNER OF PAYMENT.—

(1) Royalty payments for production from any
mining claim subject to the royalty payable
under this section shall be due to the United
States at the end of the month following the end
of the calendar quarter in which the net pro-
ceeds from the sale of such production are re-
ceived by the owner or co-owners. Royalty pay-
ments may be made based upon good faith esti-
mates of the gross yield, net proceeds and the
quantity of ore, concentrates, or other
beneficiated or fabricated products of locatable
minerals, subject to adjustment when the actual
annual gross yield, net proceeds and quantity
are determined by the owner of the mining claim
or site or co-owners.

(2) Each royalty payment or adjustment shall
be accompanied by a statement containing each
of the following:

(A) The name and Bureau of Land Manage-
ment serial number of the mining claim or claims
from which ores, concentrates, solutions or
beneficiated products of locatable minerals sub-
ject to the royalty required in this section were
produced and sold for the period covered by
such payment or adjustment.

(B) The estimated (or actual, if determined)
quantity of such ore, concentrates, solutions or
beneficiated or fabricated products produced
and sold from such mining claim or claims for
such period.

(C) The estimated (or actual, if determined)
gross yield from the production and sale of such
ore, concentrates, solutions or beneficiated prod-
ucts for such period.

(D) The estimated (or actual, if determined)
net proceeds from the production and sale of
such ores, concentrates, solutions or
beneficiated products for such period, including
an itemization of the applicable deductions de-
scribed in subsection (c)(1).

(E) The estimated (or actual, if determined)
royalty due to the United States, or adjustment
due to the United States or such owner or co-
owners, for such period.

(3) In lieu of receiving a refund under sub-
section (h), the owner or co-owners may elect to
apply any adjustment due to such owner or co-
owners as an offset against royalties due from
such owner or co-owners to the United States
under this Act, regardless of whether such roy-
alties are due for production and sale from the
same mining claim or claims.

(g) RECORDKEEPING AND REPORTING REQUIRE-
MENTS.—

(1) An owner, operator, or other person di-
rectly involved in the conduct of mineral activi-
ties, transportation, purchase, or sale of
locatable minerals, concentrates, or products de-
rived therefrom, subject to the royalty under
this section, through the point of royalty com-
putation, shall establish and maintain any
records, make any reports, and provide any in-
formation that the Secretary may reasonably re-
quire for the purposes of implementing this sec-
tion or determining compliance with regulations
or orders under this section. Upon the request of
the Secretary when conducting an audit or in-
vestigation pursuant to subsection (i), the ap-
propriate records, reports, or information re-
quired by this subsection shall be made avail-
able for inspection and duplication by the Sec-
retary.

(2) Records required by the Secretary under
this section shall be maintained for 3 years after
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the records are generated unless the Secretary
notifies the record holder that he or she has ini-
tiated an audit or investigation specifically
identifying and involving such records and that
such records must be maintained for a longer
period. When an audit or investigation is under
way, such records shall be maintained until the
earlier of the date that the Secretary releases
the record holder of the obligation to maintain
such records or the date that the limitations pe-
riod applicable to such audit or investigation
under subsection (i) expires.

(h) INTEREST ASSESSMENTS.—

(1) If royalty payments under this section are
not received by the Secretary on the date that
such payments are due, or if such payments are
less than the amount due, the Secretary shall
charge interest on such unpaid amount. Interest
under this subsection shall be computed at the
rate published by the Department of the Treas-
ury as the ““Treasury Current Value of Funds
Rate.”” In the case of an underpayment or par-
tial payment, interest shall be computed and
charged only on the amount of the deficiency
and not on the total amount, and only for the
number of days such payment is late. No other
late payment or underpayment charge or pen-
alty shall be charged with respect to royalties
under this section.

(2) In any case in which royalty payments are
made in excess of the amount due, or amounts
are held by the Secretary pending the outcome
of any appeal in which the Secretary does not
prevail, the Secretary shall promptly refund
such overpayments or pay such amounts to the
person or persons entitled thereto, together with
interest thereon for the number of days such
overpayment or amounts were held by the Sec-
retary, with the addition of interest charged
against the United States computed at the rate
published by the Department of the Treasury as
the ““Treasury Current Value of Funds Rate.”

(i) AuDITS, PAYMENT DEMANDS AND LIMITA-
TIONS.—

(1) The Secretary may conduct, after notice,
any audit reasonably necessary and appropriate
to verify the payments required under this sec-
tion.

(2) The Secretary shall send or issue any bill-
ing or demand letter for royalty due on
locatable minerals produced and sold from any
mining claim subject to royalty required by this
section not later than 3 years after the date
such royalty was due and must specifically
identify the production involved, the royalty al-
legedly due and the basis for the claim. No ac-
tion, proceeding or claim for royalty due on
locatable minerals produced and sold, or relat-
ing to such production, may be brought by the
United States, including but not limited to any
claim for additional royalties or claim of the
right to offset the amount of such additional
royalties against amounts owed to any person
by the United States, unless judicial suit or ad-
ministrative proceedings are commenced to re-
cover specific amounts claimed to be due prior to
the expiration of 3 years from the date such roy-
alty is alleged to have been due.

(J) TRANSITIONAL RULES.—ANy mining claim
for which a patent is issued pursuant to section
5374(c) shall not be subject to the obligation to
pay the royalty pursuant to this section. Roy-
alty payments for any claim processed under
section 5374(c) shall be suspended pending final
determination of the right to patent. For any
such claim that is determined not to qualify for
the issuance of a patent under section 5374(c),
royalties shall be payable under this section on
production after the date of enactment of this
Act, plus interest computed at the rate pub-
lished by the Department of the Treasury as the
“Treasury Current Value of Funds Rate” on
production after such date of enactment and be-
fore the date of such determination.

(k) PENALTIES.—ANy person who withholds
payment or royalties under this section after a
final, nonappealable determination of liability
may be liable for civil penalties of up to $ 5,000
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per day that payment is withheld after becom-
ing due.

() DISBURSEMENT OF REVENUES.—The receipts
from royalties collected under this section shall
be disbursed as follows:

(1) Fifty percent of such receipts shall be paid
into the Treasury of the United States and de-
posited as miscellaneous receipts.

(2) Forty percent of such receipts shall be paid
into a State Fund or Federal Fund in accord-
ance with section 5376; until termination as pro-
vided in section 5379.

(3) Ten percent of such receipts shall be paid
by the Secretary of the Treasury to the State in
which the mining claim from which production
occurred is located.

SEC. 5376. ABANDONED LOCATABLE MINERALS
MINE RECLAMATION FUND.

(a) STATE FUND.—Any State within which
royalties are collected pursuant to section 5375
from a mining claim and which wishes to be-
come eligible to receive such proceeds allocated
by paragraph 5375(1)(2) shall establish and
maintain  an  interest-bearing  abandoned
locatable mineral mine reclamation fund (here-
inafter referred to in this chapter as ‘“‘State
Fund’’) to accomplish the purposes of this chap-
ter. States with existing abandoned locatable
mineral reclamation programs shall qualify to
receive proceeds allocated by section 5375(1)(2).

(b) FEDERAL FUND.—There is established on
the books of the Treasury of the United States
an interest-bearing fund to be known as the
Abandoned Locatable Minerals Mine Reclama-
tion Fund (hereinafter referred to in this chap-
ter as ‘““Federal Fund’’) which shall consist of
royalty proceeds allocated by paragraph
5375(1)(2) from mining claims in a State where a
State Fund has not been established or main-
tained under subsection (a).

SEC. 5377. ALLOCATION AND PAYMENTS.

(a) STATE FUND.—Royalties collected pursu-
ant to section 5375 and allocated by section
5375(1)(2) shall be paid by the Secretary of the
Treasury to the State Fund established pursu-
ant to subsection 5376(a) for the State where the
mining claim from which the production oc-
curred is located. Payments to States under this
subsection with respect to any royalties received
by the United States, shall be made not later
than the last business day of the month in
which such royalties are warranted by the Unit-
ed States Treasury to the Secretary of the Inte-
rior as having been received, except for any por-
tion of such royalties which is under challenge,
which shall be placed in a suspense account
pending resolution of such challenge. Such war-
rants shall be issued by the United States Treas-
ury not later than 10 days after receipt of such
royalties by the Treasury. Royalties placed in a
suspense account which are determined to be
due the United States shall be payable to a
State Fund not later than fifteen days after
such challenge is resolved. Any such amount
placed in a suspense account pending resolution
shall bear interest until the challenge is re-
solved. In determining the amount of payments
to State Funds under this section, the amount of
such payments shall not be reduced by any ad-
ministrative or other costs incurred by the Unit-
ed States.

(b) FEDERAL FUND.—Royalties collected pur-
suant to section 5375, and allocated by para-
graph 5375(1)(2), from mining claims located in a
State which has not established or maintained a
State Fund, and such royalties from mining
claims located in a State for which the Sec-
retary’s authority has expired under subsection
5379(a), shall be credited to the Federal Fund
and distributed in accordance with subsection
(c).

(c) TRANSITION.—Prior to the time a State es-
tablishes a State Fund pursuant to subsection
5376(a), any royalties collected from a mining
claim within such State shall be deposited into
the Federal Fund and allocated to such State.
Once a State establishes a State Fund under
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subsection 5376(a), the State allocation in the
Federal Fund with accrued interest shall be
paid by the Secretary of the Treasury to the
State Fund in accordance with subsection (a).
Commencing three years after the date of enact-
ment of this chapter, the Secretary of the Treas-
ury shall distribute royalty proceeds then ac-
crued or which are thereafter credited to the
Federal Fund equally among all States which
maintain a State Fund established under sub-
section 5376(a), and for which the Secretary of
the Treasury’s authority has not expired under
subsection 5379(a).

SEC. 5378. ELIGIBLE AREA.

(a) IN GENERAL.—Subject to subsection (b),
lands and water eligible for reclamation under
this chapter shall be Federal lands that —

(1) have been adversely affected by past min-
eral activities on lands abandoned and left in-
adequately reclaimed prior to the date of enact-
ment of this chapter; and

(2) for which the State determines there is no
identifiable party with a continuing reclamation
responsibility under State or Federal laws.

(b) SPECIFIC SITES AND AREAS NOT ELIGI-
BLE.—The following areas shall not be eligible
for expenditures from a State Fund:

(1) any area subject to a plan of operations
submitted or approved prior to, on or after the
date of enactment of this chapter which in-
cludes remining or reclamation of the area ad-
versely affected by past locatable mineral activi-
ties;

(2) any area affected by coal mining eligible
for reclamation expenditures pursuant to section
404 of the Surface Mining Control and Reclama-
tion Act (30 U.S.C. 1234);

(3) any area designated for remedial action
pursuant to the Uranium Mill Tailings Radi-
ation Control Act of 1978 (42 U.S.C. 7912); and

(4) any area that was listed on the National
Priorities List pursuant to the Comprehensive
Environmental Response, Compensation and Li-
ability Act of 1980 (42 U.S.C. 9605) prior to the
date of enactment of this chapter, or where the
Environmental Protection Agency has initiated
or caused to be initiated a response action pur-
suant to that Act.

SEC. 5379. SUNSET PROVISIONS.

(@) TERMINATION OF AUTHORITY.—The Sec-
retary of the Treasury’s authority to allocate
funds to a State Fund under section 5377 shall
expire on the date that the State submits a re-
port to the Congress which states that there are
no areas in the State eligible under subsection
5378(a) which remain to be reclaimed.

(b) TERMINATION OF FUND.—Upon the termi-
nation of authority as provided in subsection (a)
with respect to all State Funds, the Federal
Fund shall also be terminated, and all royalty
proceeds thereafter remaining in the Federal
Fund shall be distributed to the States as pro-
vided for in Section 5375(1)(3).

SEC. 5380. EFFECT ON THE GENERAL MINING
LAWS.

The provisions of this chapter shall supersede
the general mining laws only to the extent such
laws conflict with the requirements of this chap-
ter. Where no such conflict exists, the general
mining laws, including all judicial and adminis-
trative decisions interpreting them, shall remain
in full force and effect.

SEC. 5381. SEVERABILITY.

If any provision of this chapter or the appli-
cability thereof to any person or circumstances
is held invalid, the remainder of this chapter
and the application of such provision to other
persons or circumstances shall not be affected
thereby.

SEC. 5382. MINERAL MATERIALS.

(a) DETERMINATIONS.—Section 3 of the Act of
July 23, 1955 (30 U.S.C. 611), is amended as fol-
lows:

(1) Insert *“(a)”’ before the first sentence.

(2) Add the following new subsection at the
end thereof:

(b)(1) Subject to valid existing rights, after the
date of enactment of this subsection, notwith-
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standing the reference to common varieties in
subsection (a) and to the exception to such term
relating to a deposit of materials with some
property giving it distinct and special value, all
deposits of mineral materials referred to in such
subsection, including the block pumice referred
to in such subsection, shall be subject to dis-
posal only under the terms and conditions of the
Materials Act of 1947.

(2) For purposes of paragraph (1), the term
‘valid existing rights’ means that a mining claim
located for any such mineral material had some
property giving it the distinct and special value
referred to in subsection (a), or as the case may
be, met the definition of block pumice referred to
in such subsection, was properly located and
maintained under the general mining laws prior
to the date of the enactment of this subsection,
and was supported by a discovery of a valuable
mineral deposit within the meaning of the gen-
eral mining laws as in effect immediately prior
to such date of enactment and that such claim
continues to be valid under this Act.”.

(b) IDENTIFIED DEPOSITS.—The Act entitled
“An Act to provide for the disposal of materials
on the public lands of the United States”, ap-
proved July 31, 1947 (30 U.S.C. 602), is amended
by adding at the end the following:

““(b) IDENTIFIED DEPOSITS.—

““(1) Lands known to contain valuable depos-
its of mineral materials subject to this Act and
subsequent amendments and not covered by any
contract, permit, or lease, for uncommon vari-
eties of mineral materials under this section or
by a valid mining claim for an uncommon vari-
ety of a mineral material under the general min-
ing laws shall be subject to disposition by lease
under this Act by the Secretary through adver-
tisement, competitive bidding, or such other
methods as he may by general regulations
adopt, and in such reasonably compact areas as
he shall fix.

““(2) All leases will be conditioned upon—

““(A) the payment by the lessee of such royalty
as may be fixed in the lease, not less than two
percent of the quantity or gross value of the
output of mineral materials, and

*(B) the payment in advance of a rental of 25
cents per acre for the first calendar year or frac-
tion thereof; 50 cents per acre for the second,
third, fourth, and fifth years, respectively; and
$1 per acre per annum thereafter during the
continuance of the lease, such rental for that
year being credited against royalties accruing
for that year.

“(3)(A) Any lease issued under this subsection
shall be for a term of 20 years and so long there-
after as the lessee complies with the terms and
conditions of the lease and upon the further
condition that at the end of each 20-year period
succeeding the date of the lease such reasonable
adjustment of the terms and conditions thereof
may be made therein as may be prescribed by
the Secretary unless otherwise provided by law
at the expiration of such periods.

*“(B) Leases shall be conditioned upon a mini-
mum annual production or the payment of a
minimum royalty in lieu thereof, except when
production is interrupted by strikes, the ele-
ments, or casualties not attributable to the les-
see.

““(C) The Secretary may permit suspension of
operations under any such leases when market-
ing conditions are such that the leases cannot
be operated except at a loss.

‘(D) The Secretary upon application by the
lessee prior to the expiration of any existing
lease in good standing shall amend such lease to
provide for the same tenure and to contain the
same conditions, including adjustment at the
end of each 20-year period succeeding the date
of said lease, as provided for in this subsection.

““(c) OTHER LANDS.—

““(1) The Secretary is hereby authorized,
under such rules and regulations as he may pre-
scribe, to grant to any qualified applicant a
prospecting permit which shall give the exclu-
sive right to prospect for mineral materials in
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lands belonging to the United States which are
not subject to subsection (b), and are not cov-
ered by a contract, permit, or lease under this
Act, except that a prospecting permit shall not
exceed a period of 2 years and the area to be in-
cluded in such a permit shall not exceed 2,560
acres of land in reasonably compact form.

““(2) The Secretary shall reserve and may exer-
cise the authority to cancel any prospecting per-
mit upon failure by the permittee to exercise due
diligence in the prosecution of the prospecting
work in accordance with the terms and condi-
tions stated in the permit, and shall insert in
every such permit issued under the provisions of
this Act appropriate provisions for its cancella-
tion by him.

“(3)(A) Upon showing to the satisfaction of
the Secretary that valuable deposits of one of
the mineral materials subject to the Materials
Act of 1947 have been discovered by the permit-
tee within the area covered by his permit, and
that such land is valuable therefor, the permit-
tee shall be entitled to a lease for any or all of
the land embraced in the prospecting permit, at
a royalty of not less than two percent of the
guantity or gross value of the output of the min-
eral materials at the point of shipment to mar-
ket, such lease to be taken in compact form by
legal subdivisions of the public land surveys, or
if the land be not surveyed, by survey executed
at the cost of the permittee in accordance with
regulations prescribed by the Secretary.”’.

“(B) ““Persons holding valid mining claims for
uncommon varieties of mineral materials shall
be entitled to receive a lease under this sub-
section.”

(D) MINERAL MATERIALS DISPOSAL CLARIFICA-
TION.—Section 4 July 23, 1955 (30 U.S.C. 612), is
amended as follows:

(1) In subsection (b) insert ‘“‘and mineral mate-
rial’’ after ‘‘vegetative”.

(2) In subsection (c) insert ‘““and mineral mate-
rial’” after “‘vegetative’.

(e) AUTHORIZATION FOR DISPOSAL OF MINERAL
MATERIALS BY CONTRACT.—Section 2(a) of the
Act entitled ““An Act to provide for the disposal
of materials on the public lands of the United
States’’, approved July 31, 1947 (30 U.S.C.
602(a)), is amended—

(1) by striking the period at the end of para-
graph (3) and inserting “‘or, if’’; and

(2) by adding after paragraph (3) the follow-
ing:

g"(4) the material is a mineral material.”.

CHAPTER 6—DEPARTMENT OF THE

INTERIOR
SEC. 5391. AIRCRAFT SERVICES.

(a) USE OF PRIVATE CONTRACTORS.—By not
later than October 1, 1996, the Secretary of the
Interior shall contract with private entities for
the provision of all aircraft services required by
the Department of the Interior, other than those
available from existing DOI aircraft whose pri-
mary purpose is fire suppression.

(b) SALE OF FEDERAL AIRCRAFT.—By Septem-
ber 30, 1998, the Secretary of the Interior is au-
thorized and directed to sell all aircraft owned
by the Department of the Interior and all associ-
ated equipment and facilities, other than those
whose primary purpose is fire suppression.

(c) EXEMPTIONS.—The disposition of assets
under this section is not subject to section 202
and 203 of the Federal Property and Adminis-
trative Services Act of 1949 (40 U.S.C. 483 and
484) or section 13 of the Surplus Property Act of
1944 (50 U.S.C. App. 1622).

(d) DISPOSITION OF PROCEEDS.—The proceeds
from dispositions under this section shall be re-
turned to the Treasury as miscellaneous receipts
and all savings from reduced overhead and
other costs related to the management of the as-
sets sold shall be returned to the Treasury.

CHAPTER 7—POWER MARKETING
ADMINISTRATIONS
Subchapter A—Bonneville Power
Administration Refinancing
SEC. 5401. DEFINITIONS.
For the purposes of this subchapter—
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(1) ““Administrator’” means the Administrator
of the Bonneville Power Administration;

(2) “‘capital investment’” means a capitalized
cost funded by Federal appropriations that—

(A) is for a project, facility, or separable unit
or feature of a project or facility;

(B) is a cost for which the Administrator is re-
quired by law to establish rates to repay to the
United States Treasury through the sale of elec-
tric power, transmission, or other services;

(C) excludes a Federal irrigation investment;
and

(D) excludes an investment financed by the
current revenues of the Administrator or by
bonds issued and sold, or authorized to be is-
sued and sold, by the Administrator under sec-
tion 13 of the Federal Columbia River Trans-
mission System Act (16 U.S.C. 838k);

(3) ““new capital investment’” means a capital
investment for a project, facility, or separable
unit or feature of a project, facility, or separable
unit or feature of a project or facility, placed in
service after September 30, 1995;

(4) “‘old capital investment’” means a capital
investment the capitalized cost of which—

(A) was incurred, but not repaid, before Octo-
ber 1, 1995, and

(B) was for a project, facility, or separable
unit or feature of a project or facility, placed in
service before October 1, 1995;

(5) ““repayment date’” means the end of the pe-
riod within which the Administrator’s rates are
to assure the repayment of the principal amount
of a capital investment; and

(6) ““Treasury rate’” means—

(A) for an old capital investment, a rate deter-
mined by the Secretary of the Treasury, taking
into consideration prevailing market yields, dur-
ing the month preceding October 1, 1995, on out-
standing interest-bearing obligations of the
United States with periods to maturity com-
parable to the period between October 1, 1995,
and the repayment date for the old capital in-
vestment; and

(B) for a new capital investment, a rate deter-
mined by the Secretary of the Treasury, taking
into consideration prevailing market yields, dur-
ing the month preceding the beginning of the
fiscal year in which the related project, facility,
or separable unit or feature is placed in service,
on outstanding interest-bearing obligations of
the United States with periods to maturity com-
parable to the period between the beginning of
the fiscal year and the repayment date for the
new capital investment.

SEC. 5402. NEW PRINCIPAL AMOUNTS.

(a) PRINCIPAL AMOUNT.—Effective October 1,
1995, an old capital investment has a new prin-
cipal amount that is the sum of—

(1) the present value of the old payment
amounts for the old capital investment, cal-
culated using a discount rate equal to the
Treasury rate for the old capital investment;
and

(2) an amount equal to $100,000,000 multiplied
by a fraction the numerator of which is the
principal amount of the old payment amounts
for the old capital investment and the denomi-
nator of which is the sum of the principal
amounts of the old payment amounts for all old
capital investments.

(b) DETERMINATION.—With the approval of
the Secretary of the Treasury, based solely on
consistency with this subchapter, the Adminis-
trator shall determine the new principal
amounts under this section and the assignment
of interest rates to the new principal amounts
under section 5403.

(c) OLD PAYMENT AMOUNT.—For the purposes
of this section, ‘““old payment amounts’ means,
for an old capital investment, the annual inter-
est and principal that the Administrator would
have paid to the United States Treasury from
October 1, 1995, if this subchapter had not been
enacted, assuming that—

(1) the principal were repaid—

(A) on the repayment date the Administrator
assigned before October 1, 1993, to the old cap-
ital investment, or
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(B) with respect to an old capital investment
for which the Administrator has not assigned a
repayment date before October 1, 1993, on a re-
payment date the Administrator shall assign to
the old capital investment in accordance with
paragraph 10(d)(1) of the version of Department
of Energy Order RA 6120.2 in effect on October
1, 1993; and

(2) interest were paid—

(A) at the interest rate the Administrator as-
signed before October 1, 1993, to the old capital
investment, or

(B) with respect to an old capital investment
for which the Administrator has not assigned an
interest rate before October 1, 1993, at a rate de-
termined by the Secretary of the Treasury, tak-
ing into consideration prevailing market yields,
during the month preceding the beginning of the
fiscal year in which the related project, facility,
or separable unit or feature is placed in service,
on outstanding interest-bearing obligations of
the United States with periods to maturity com-
parable to the period between the beginning of
the fiscal year and the repayment date for the
old capital investment.

SEC. 5403. INTEREST RATE FOR NEW PRINCIPAL
AMOUNTS.

As of October 1, 1995, the unpaid balance on
the new principal amount established for an old
capital investment under section 5402 bears in-
terest annually at the Treasury rate for the old
capital investment until the earlier of the date
that the new principal amount is repaid or the
repayment date for the new principal amount.
SEC. 5404. REPAYMENT DATES.

As of October 1, 1995, the repayment date for
the new principal amount established for an old
capital investment under section 5402 is no ear-
lier than the repayment date for the old capital
investment assumed in section 5402(c)(1).

SEC. 5405. PREPAYMENT LIMITATIONS.

During the period October 1, 1995, through
September 30, 2000, the total new principal
amounts of old capital investments, as estab-
lished under section 5402, that the Adminis-
trator may pay before their respective repay-
ment dates shall not exceed $100,000,000.

SEC. 5406. INTEREST RATES FOR NEW CAPITAL
INVESTMENTS DURING CONSTRUC-
TION.

(a) NEw CAPITAL INVESTMENT.—The principal
amount of a new capital investment includes in-
terest in each fiscal year of construction of the
related project, facility, or separable unit or fea-
ture at a rate equal to the one-year rate for the
fiscal year on the sum of—

(1) construction expenditures that were made
from the date construction commenced through
the end of the fiscal year, and

(2) accrued interest during construction.

(b) PAYMENT.—The Administrator is not re-
quired to pay, during construction of the
project, facility, or separable unit or feature, the
interest calculated, accrued, and capitalized
under subsection (a).

(c) ONE-YEAR RATE.—For the purposes of this
section, ‘‘one-year rate’’ for a fiscal year means
a rate determined by the Secretary of the Treas-
ury, taking into consideration prevailing market
yields, during the month preceding the begin-
ning of the fiscal year, on outstanding interest-
bearing obligations of the United States with pe-
riods to maturity of approximately one year.
SEC. 5407. INTEREST RATES FOR NEW CAPITAL

INVESTMENTS.

The unpaid balance on the principal amount
of a new capital investment bears interest at the
Treasury rate for the new capital investment
from the date the related project, facility, or
separable unit or feature is placed in service
until the earlier of the date the new capital in-
vestment is repaid or the repayment date for the
new capital investment.

SEC. 5408. CREDITS TO ADMINISTRATOR'S PAY-
MENTS TO THE UNITED STATES
TREASURY.

The Confederated Tribe of the Colville Res-

ervation Grand Coulee Dam Settlement Act

H 12547

(Public Law 103-436; 108 Stat. 4577) is amended

by striking section 6 and inserting the following:

“SEC. 6. CREDITS TO ADMINISTRATOR'S PAY-
MENTS TO THE UNITED STATES
TREASURY.

““So long as the Administrator makes annual
payments to the tribes under the settlement
agreement, the Administrator shall apply
against amounts otherwise payable by the Ad-
ministrator to the United States Treasury a
credit that reduces the Administrator’s payment
in the amount and for each fiscal year as fol-
lows: $15,250,000 in fiscal year 1996; $15,860,000
in fiscal year 1997; $16,490,000 in fiscal year
1998; $17,150,000 in fiscal year 1999; $17,840,000
in fiscal year 2000; and $4,100,000 in each suc-
ceeding fiscal year.”.

SEC. 5409. CONTRACT PROVISIONS.

In each contract of the Administrator that
provides for the Administrator to sell electric
power, transmission, or related services, and
that is in effect after September 30, 1995, the Ad-
ministrator shall offer to include, or as the case
may be, shall offer to amend to include, provi-
sions specifying that after September 30, 1995—

(1) the Administrator shall establish rates and
charges on the basis that—

(A) the principal amount of an old capital in-
vestment shall be no greater than the new prin-
cipal amount established under section 5402;

(B) the interest rate applicable to the unpaid
balance of the new principal amount of an old
capital investment shall be no greater than the
interest rate established under section 5403;

(C) any payment of principal of an old capital
investment shall reduce the outstanding prin-
cipal balance of the old capital investment in
the amount of the payment at the time the pay-
ment is tendered; and

(D) any payment of interest on the unpaid
balance of the new principal amount of an old
capital investment shall be a credit against the
appropriate interest account in the amount of
the payment at the time the payment is ten-
dered;

(2) apart from charges necessary to repay the
new principal amount of an old capital invest-
ment as established under section 5402 and to
pay the interest on the principal amount under
section 5403, no amount may be charged for re-
turn to the United States Treasury as repay-
ment for or return on an old capital investment,
whether by way of rate, rent, lease payment, as-
sessment, user charge, or any other fee;

(3) amounts provided under section 1304 of
title 31, United States Code, shall be available to
pay, and shall be the sole source for payment of,
a judgment against or settlement by the Admin-
istrator or the United States on a claim for a
breach of the contract provisions required by
this subchapter; and

(4) the contract provisions specified in this
subchapter do not—

(A) preclude the Administrator from recover-
ing, through rates or other means, any tax that
is generally imposed on electric utilities in the
United States, or

(B) affect the Administrator’s authority under
applicable law, including section 7(g) of the Pa-
cific Northwest Electric Power Planning and
Conservation Act (16 U.S.C. 839e(g)), to—

(i) allocate costs and benefits, including but
not limited to fish and wildlife costs, to rates or
resources, or

(ii) design rates.

SEC. 5410. SAVINGS PROVISIONS.

(a) REPAYMENT.—This subchapter does not af-
fect the obligation of the Administrator to repay
the principal associated with each capital in-
vestment, and to pay interest on the principal,
only from the ‘““Administrator’s net proceeds,”’
as defined in section 13(b) of the Federal Colum-
bia River Transmission System Act (16 U.S.C.
838k(b)).

(b) PAYMENT OF CAPITAL INVESTMENT.—EX-
cept as provided in section 5405, this subchapter
does not affect the authority of the Adminis-
trator to pay all or a portion of the principal
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amount associated with a capital investment be-
fore the repayment date for the principal
amount.
Subchapter B—Alaska Power Marketing
Administration Sale
SEC. 5411. SHORT TITLE.

This subchapter may be cited as the ‘“‘Alaska
Power Administration Asset Sale and Termi-
nation Act”.

SEC. 5412. DEFINITIONS.

For Purposes of this subchapter:

(1) The term “‘Eklutna’ means Eklutna Hy-
droelectric Project and related assets as de-
scribed in section 4 and Exhibit A of the
Eklutna Purchase Agreement.

(2) The term “Eklutna Purchase Agreement”
means the August 2, 1989, Eklutna Purchase
Agreement between the Alaska Power Adminis-
tration of the Department of Energy and the
Eklutna Purchasers, together with any amend-
ments thereto adopted before the date of enact-
ment of this Act.

(3) The term ““Eklutna Purchasers’ means the
Municipality of Anchorage doing business as
Municipal Light and Power, the Chugach Elec-
tric Association, Inc. and the Matanuska Elec-
tric Association, Inc.

(4) The term ‘‘Snettisham’ means the
Snettisham Hydroelectric Project and related as-
sets as described in section 4 and Exhibit A of
the Snettisham Purchase Agreement.

(5) The term “‘Snettisham Purchase Agree-
ment’” means the February 10, 1989, Snettisham
Purchase Agreement between the Alaska Power
Administration of the Department of Energy
and the Alaska Power Authority and its succes-
sors in interest, together with any amendments
thereto adopted before the date of enactment of
this Act.

(6) The term ‘“‘Snettisham Purchaser’” means
the Alaska Industrial Development and Export
Authority or a successor State agency or au-
thority.

SEC. 5413. SALE OF EKLUTNA AND SNETTISHAM
HYDROELECTRIC PROJECTS.

(a) SALE OF EKLUTNA.—The Secretary of En-
ergy is authorized and directed to sell Eklutna
to the Eklutna Purchasers in accordance with
the terms of this subchapter and the Eklutna
Purchase Agreement.

(b) SALE OF SNETTISHAM.—The Secretary of
Energy is authorized and directed to sell
Snettisham to the Snettisham Purchaser in ac-
cordance with the terms of this subchapter and
the Snettisham Purchase Agreement.

(c) COOPERATION OF OTHER AGENCIES.—The
heads of other Federal departments, agencies,
and instrumentalities of the United States shall
assist the Secretary of Energy in implementing
the sales and conveyances authorized and di-
rected by this subchapter.

(d) PROCEEDS.—Proceeds from the sales re-
quired by this subchapter shall be deposited in
the Treasury of the United States to the credit
of miscellaneous receipts.

(e) PREPARATION OF EKLUTNA  AND
SNETTISHAM FOR SALE.—The Secretary of En-
ergy is authorized and directed to use such
funds from the sale of electric power by the
Alaska Power Administration as may be nec-
essary to prepare, survey, and acquire Eklutna
and Snettisham assets for sale and conveyance.
Such preparations and acquisitions shall pro-
vide sufficient title to ensure the beneficial use,
enjoyment, and occupancy by the purchaser.

(f) CoNTRIBUTED FuNDs.—Notwithstanding
any other provision of law, the Alaska Power
Administration is authorized to receive, admin-
ister, and expend such contributed funds as may
be provided by the Eklutna Purchasers or cus-
tomers or the Snettisham Purchaser or cus-
tomers for the purposes of upgrading, improv-
ing, maintaining, or administering Eklutna or
Snettisham. Upon the termination of the Alaska
Power Administration under section 5414(f), the
Secretary of Energy shall administer and ex-
pend any remaining balances of such contrib-
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uted funds for the purposes intended by the
contributors.
SEC. 5414. EXEMPTION AND OTHER PROVISIONS.

(a) FEDERAL POWER ACT.—

(1) After the sales authorized by this sub-
chapter occur, EKlutna and Snettisham, includ-
ing future modifications, shall continue to be
exempt from the requirements of part 1 of the
Federal Power Act (16 U.S.C. 791a et seq.), ex-
cept as provided in subsection (b).

(2) The exemption provided by paragraph (1)
shall not affect the Memorandum of Agreement
entered into among the State of Alaska, the
Eklutna Purchasers, the Alaska Energy Author-
ity, and Federal fish and wildlife agencies re-
garding the protection, mitigation of, damages
to, and enhancement of fish and wildlife, dated
August 7, 1991, which remains in full force and
effect.

(3) Nothing in this subchapter or the Federal
Power Act (16 U.S.C. 791 et seq.) preempts the
State of Alaska from carrying out the respon-
sibilities and authorities of the Memorandum of
Agreement.

(b) SUBSEQUENT TRANSFERS.—Except for sub-
sequent assignment of interest in Eklutna by the
Eklutna Purchasers to the Alaska Electric Gen-
eration and Transmission Cooperative Inc. pur-
suant to section 19 of the Eklutna Purchase
Agreement, upon any subsequent sale or trans-
fer of any portion of Eklutna or Snettisham
from the Eklutna Purchasers or the Snettisham
Purchaser to any other person, the exemption
set forth in paragraph (1) of subsection (a) of
this section shall cease to apply to such portion.

(c) REVIEW.—

(1) The United States District Court for the
District of Alaska shall have jurisdiction to re-
view decisions made under the Memorandum of
Agreement and to enforce the provisions of the
Memorandum of Agreement, including the rem-
edy of specific performance.

(2) An action seeking review of a Fish and
Wildlife Program (‘‘Program’’) of the Governor
of Alaska under the Memorandum of Agreement
or challenging actions of any of the parties to
the Memorandum of Agreement prior to the
adoption of the Program shall be brought not
later than 90 days after the date on which the
Program is adopted by the Governor of Alaska,
or be barred.

(38) An action seeking review of implementa-
tion of the Program shall be brought not later
than 90 days after the challenged act imple-
menting the Program, or be barred.

(d) EKLUTNA LANDS.—With respect to Eklutna
lands described in Exhibit A of the Eklutna Pur-
chase Agreement:

(1) The Secretary of the Interior shall issue
rights-of-way to the Alaska Power Administra-
tion for subsequent reassignment to the Eklutna
Purchasers—

(A) at no cost to the Eklutna Purchasers;

(B) to remain effective for a period equal to
the life of Eklutna as extended by improve-
ments, repairs, renewals, or replacements; and

(C) sufficient for the operation of, mainte-
nance of, repair to, and replacement of, and ac-
cess to, Eklutna facilities located on military
lands and lands managed by the Bureau of
Land Management, including lands selected by
the State of Alaska.

(2) Fee title to lands at Anchorage Substation
shall be transferred to Eklutna Purchasers at no
additional cost if the Secretary of the Interior
determines that pending claims to, and selec-
tions of, those lands are invalid or relinquished.

(3) With respect to the Eklutna lands identi-
fied in paragraph 1 of Exhibit A of the Eklutna
Purchase Agreement, the State of Alaska may
select, and the Secretary of the Interior shall
convey to the State, improved lands under the
selection entitlements in section 6 of the Act of
July 7, 1958 (commonly known as the Alaska
Statehood Act, Public Law 85-508; 72 Stat. 339),
and the North Anchorage Land Agreement
dated January 31, 1983. This conveyance shall
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be subject to the rights-of-way provided to the
Eklutna Purchasers under paragraph (1).

(e) SNETTISHAM LANDs.—With respect to the
Snettisham lands identified in paragraph 1 of
Exhibit A of the Snettisham Purchase Agree-
ment and Public Land Order No. 5108, the State
of Alaska may select, and the Secretary of the
Interior shall convey to the State of Alaska, im-
proved lands under the selection entitlements in
section 6 of the Act of July 7, 1958 (commonly
known as the Alaska Statehood Act, Public Law
85-508; 72 Stat. 339).

(f) TERMINATION OF ALASKA POWER ADMINIS-
TRATION.—Not later than one year after both of
the sales authorized in section 5413 have oc-
curred, as measured by the Transaction Dates
stipulated in the Purchase Agreements, the Sec-
retary of Energy shall—

(1) complete the business of, and close out, the
Alaska Power Administration;

(2) submit to Congress a report documenting
the sales; and

(3) return unobligated balances of funds ap-
propriated for the Alaska Power Administration
to the Treasury of the United States.

(9) REPEALS.—

(1) The Act of July 31, 1950 (64 Stat. 382) is re-
pealed effective on the date that Eklutna is con-
veyed to the Eklutna Purchasers.

(2) Section 204 of the Flood Control Act of 1962
(76 Stat. 1193) is repealed effective on the date
that Snettisham is conveyed to the Snettisham
Purchaser.

(3) The Act of August 9, 1955, concerning
water resources investigation in Alaska (69 Stat.
618), is repealed.

(h) DOE ORGANIZATION ACT.—As of the later
of the two dates determined in paragraphs (1)
and (2) of subsection (g), section 302(a) of the
Department of Energy Organization Act (42
U.S.C. 7152(a)) is amended—

(1) in paragraph (1)—

(A) by striking subparagraph (C); and

(B) by redesignating subparagraphs (D), (E),
and (F) as subparagraphs (C), (D), and (E) re-
spectively; and

(2) in paragraph (2) by striking out “‘and the
Alaska Power Administration’ and by inserting
“‘and” after ‘‘Southwestern Power Administra-
tion,”.

(i) DisposAL.—The sales of Eklutna and
Snettisham under this subchapter are not con-
sidered disposal of Federal surplus property
under the Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 484) or the Act of
October 3, 1944, popularly known as the “‘Sur-
plus Property Act of 1944’ (50 U.S.C. App. 1622).
SEC. 5415. OTHER FEDERAL HYDROELECTRIC

PROJECTS.

The provisions of this subchapter regarding
the sale of the Alaska Power Administration’s
hydroelectric projects under section 5413 and the
exemption of these projects from part | of the
Federal Power Act under section 5414 do not
apply to other Federal hydroelectric projects.
CHAPTER 8—OUTER CONTINENTAL SHELF

DEEP WATER ROYALTY RELIEF
SEC. 5421. SHORT TITLE.

This chapter may be referred to as the ‘‘Outer
Continental Shelf Deep Water Royalty Relief
Act”.

SEC. 5422. AMENDMENTS TO THE OUTER CON-
TINENTAL SHELF LANDS ACT.

Section 8(a)(3) of the Outer Continental Shelf
Lands Act (43 U.S.C. 1337(a)(3)), is amended—

(1) by designating the provisions of paragraph
(3) as subparagraph (A) of such paragraph (3);
and

(2) by inserting after subparagraph (A), as so
designated, the following:

“(B) In the Western and Central Planning
Areas of the Gulf of Mexico and the portion of
the Eastern Planning Area of the Gulf of Mex-
ico encompassing whole lease blocks lying west
of 87 degrees, 30 minutes West longitude, the
Secretary may, in order to—

‘(i) promote development or increased produc-
tion on producing or non-producing leases; or
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““(ii) encourage production of marginal re-
sources on producing or non-producing leases;
through primary, secondary, or tertiary recov-
ery means, reduce or eliminate any royalty or
net profit share set forth in the lease(s). With
the lessee’s consent, the Secretary may make
other modifications to the royalty or net profit
share terms of the lease in order to achieve these
purposes.

“(C)(i) Notwithstanding the provisions of this
Act other than this subparagraph, with respect
to any lease or unit in existence on the date of
enactment of the Outer Continental Shelf Deep
Water Royalty Relief Act meeting the require-
ments of this subparagraph, no royalty pay-
ments shall be due on new production, as de-
fined in clause (iv) of this subparagraph, from
any lease or unit located in water depths of 200
meters or greater in the Western and Central
Planning Areas of the Gulf of Mexico, including
that portion of the Eastern Planning Area of
the Gulf of Mexico encompassing whole lease
blocks lying west of 87 degrees, 30 minutes West
longitude, until such volume of production as
determined pursuant to clause (ii) has been pro-
duced by the lessee.

““(iif) Upon submission of a complete applica-
tion by the lessee, the Secretary shall determine
within 180 days of such application whether
new production from such lease or unit would
be economic in the absence of the relief from the
requirement to pay royalties provided for by
clause (i) of this subparagraph. In making such
determination, the Secretary shall consider the
increased technological and financial risk of
deep water development and all costs associated
with exploring, developing, and producing from
the lease. The lessee shall provide information
required for a complete application to the Sec-
retary prior to such determination. The Sec-
retary shall clearly define the information re-
quired for a complete application under this sec-
tion. Such application may be made on the basis
of an individual lease or unit. If the Secretary
determines that such new production would be
economic in the absence of the relief from the re-
quirement to pay royalties provided for by
clause (i) of this subparagraph, the provisions of
clause (i) shall not apply to such production. If
the Secretary determines that such new produc-
tion would not be economic in the absence of the
relief from the requirement to pay royalties pro-
vided for by clause (i), the Secretary must deter-
mine the volume of production from the lease or
unit on which no royalties would be due in
order to make such new production economi-
cally viable; except that for new production as
defined in clause (iv)(l), in no case will that vol-
ume be less than 17.5 million barrels of oil equiv-
alent in water depths of 200 to 400 meters, 52.5
million barrels of oil equivalent in 400 to 800 me-
ters of water, and 87.5 million barrels of oil
equivalent in water depths greater than 800 me-
ters. Redetermination of the applicability of
clause (i) shall be undertaken by the Secretary
when requested by the lessee prior to the com-
mencement of the new production and upon sig-
nificant change in the factors upon which the
original determination was made. The Secretary
shall make such redetermination within 120
days of submission of a complete application.
The Secretary may extend the time period for
making any determination or redetermination
under this clause for 30 days, or longer if agreed
to by the applicant, if circumstances so warrant.
The lessee shall be notified in writing of any de-
termination or redetermination and the reasons
for and assumptions used for such determina-
tion. Any determination or redetermination
under this clause shall be a final agency action.
The Secretary’s determination or redetermina-
tion shall be judicially reviewable under section
10(a) of the Administrative Procedure Act (5
U.S.C. 702), only for actions filed within 30 days
of the Secretary’s determination or redetermina-
tion.

“(iii) In the event that the Secretary fails to
make the determination or redetermination
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called for in clause (ii) upon application by the
lessee within the time period, together with any
extension thereof, provided for by clause (ii), no
royalty payments shall be due on new produc-
tion as follows:

“(1) For new production, as defined in clause
(iv) (1) of this subparagraph, no royalty shall be
due on such production according to the sched-
ule of minimum volumes specified in clause (ii)
of this subparagraph.

“(I11) For new production, as defined in clause
(iv) (I1) of this subparagraph, no royalty shall
be due on such production for one year follow-
ing the start of such production.

““(iv) For purposes of this subparagraph, the
term ‘new production’ is—

“(1) any production from a lease from which
no royalties are due on production, other than
test production, prior to the date of enactment
of the Outer Continental Shelf Deep Water Roy-
alty Relief Act; or

“(I1) any production resulting from lease de-
velopment activities pursuant to a Development
Operations Coordination Document, or supple-
ment thereto that would expand production sig-
nificantly beyond the level anticipated in the
Development Operations Coordination Docu-
ment, approved by the Secretary after the date
of enactment of the Outer Continental Shelf
Deep Water Royalty Relief Act.

““(v) During the production of volumes deter-
mined pursuant to clauses (ii) or (iii) of this
subparagraph, in any year during which the
arithmetic average of the closing prices on the
New York Mercantile Exchange for light sweet
crude oil exceeds $28.00 per barrel, any produc-
tion of oil will be subject to royalties at the lease
stipulated royalty rate. Any production subject
to this clause shall be counted toward the pro-
duction volume determined pursuant to clause
(ii) or (iii). Estimated royalty payments will be
made if such average of the closing prices for
the previous year exceeds $28.00. After the end
of the calendar year, when the new average
price can be calculated, lessees will pay any
royalties due, with interest but without penalty,
or can apply for a refund, with interest, of any
overpayment.

““(vi) During the production of volumes deter-
mined pursuant to clause (ii) or (iii) of this sub-
paragraph, in any year during which the arith-
metic average of the closing prices on the New
York Mercantile Exchange for natural gas ex-
ceeds $3.50 per million British thermal units,
any production of natural gas will be subject to
royalties at the lease stipulated royalty rate.
Any production subject to this clause shall be
counted toward the production volume deter-
mined pursuant to clauses (ii) or (iii). Estimated
royalty payments will be made if such average
of the closing prices for the previous year ex-
ceeds $3.50. After the end of the calendar year,
when the new average price can be calculated,
lessees will pay any royalties due, with interest
but without penalty, or can apply for a refund,
with interest, of any overpayment.

‘““(vii) The prices referred to in clauses (v) and
(vi) of this subparagraph shall be changed dur-
ing any calendar year after 1994 by the percent-
age, if any, by which the implicit price deflator
for the gross domestic product changed during
the preceding calendar year.”".

SEC. 5423. NEW LEASES.

Section 8(a)(1) of the Outer Continental Shelf
Lands Act, as amended (43 U.S.C. 1337 (a)(1)), is
amended—

(1) by redesignating subparagraph (H) as sub-
paragraph (I);

(2) by striking “‘or
graph (G); and

(3) by inserting after subparagraph (G) the
following new subparagraph:

““(H) cash bonus bid with royalty at no less
than 12 and 1/2 per centum fixed by the Sec-
retary in amount or value of production saved,
removed, or sold, and with suspension of royal-
ties for a period, volume, or value of production

at the end of subpara-
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determined by the Secretary, which suspensions
may vary based on the price of production from
the lease; or’.

SEC. 5424. LEASE SALES.

For all tracts located in water depths of 200
meters or greater in the Western and Central
Planning Area of the Gulf of Mexico, including
that portion of the Eastern Planning Area of
the Gulf of Mexico encompassing whole lease
blocks lying west of 87 degrees, 30 minutes West
longitude, any lease sale within seven years of
the date of enactment of this chapter, shall use
the bidding system authorized in section
8(a)(1)(H) of the Outer Continental Shelf Lands
Act, as amended by this chapter, except that the
suspension of royalties shall be set at a volume
of not less than the following:

(1) 17.5 million barrels of oil equivalent for
leases in water depths of 200 to 400 meters;

(2) 52.5 million barrels of oil equivalent for
leases in 400 to 800 meters of water; and

(3) 87.5 million barrels of oil equivalent for
leases in water depths greater than 800 meters.
SEC. 5425. REGULATIONS.

The Secretary shall promulgate such rules and
regulations as are necessary to implement the
provisions of this chapter within 180 days after
the enactment of this Act.

SEC. 5426. SAVINGS CLAUSE.

Nothing in this chapter shall be construed to
affect any offshore pre-leasing, leasing, or de-
velopment moratorium, including any morato-
rium applicable to the Eastern Planning Area of
the Gulf of Mexico located off the Gulf Coast of
Florida.

CHAPTER 9—EXPORTS OF ALASKA NORTH
SLOPE OIL
SEC. 5431. EXPORTS OF ALASKAN NORTH SLOPE
OIL.

Section 28 of the Mineral Leasing Act (30
U.S.C. 185) is amended by amending subsection
(s) to read as follows:

““EXPORTS OF ALASKAN NORTH SLOPE OIL

““(s)(1) Subject to paragraphs (2) through (6)
of this subsection and notwithstanding any
other provision of this Act or any other provi-
sion of law (including any regulation) applica-
ble to the export of oil transported by pipeline
over right-of-way granted pursuant to section
203 of the Trans-Alaska Pipeline Authorization
Act (43 U.S.C. 1652), such oil may be exported
unless the President finds that exportation of
this oil is not in the national interest. The Presi-
dent shall make his national interest determina-
tion within five months of the date of enactment
of this subsection. In evaluating whether ex-
ports of this oil are in the national interest, the
President shall at a minimum consider—

“(A) whether exports of this oil would dimin-
ish the total quantity or quality of petroleum
available to the United States;

“(B) the results of an appropriate environ-
mental review, including consideration of ap-
propriate measures to mitigate any potential ad-
verse effects of exports of this oil on the environ-
ment, which shall be completed within four
months of the date of the enactment of this sub-
section; and

““(C) whether exports of this oil are likely to
cause sustained material oil supply shortages or
sustained oil prices significantly above world
market levels that would cause sustained mate-
rial adverse employment effects in the United
States or that would cause substantial harm to
consumers, including noncontiguous States and
Pacific territories. If the President determines
that exports of this oil are in the national inter-
est, he may impose such terms and conditions
(other than a volume limitation) as are nec-
essary or appropriate to ensure that such ex-
ports are consistent with the national interest.

““(2) Except in the case of oil exported to a
country with which the United States entered
into a bilateral international oil supply agree-
ment before November 26, 1979, or to a country
pursuant to the International Emergency Oil
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Sharing Plan of the International Energy Agen-
cy, any oil transported by pipeline over right-of-
way granted pursuant to section 203 of the
Trans-Alaska Pipeline Authorization Act (43
U.S.C. 1652) shall, when exported, be trans-
ported by a vessel documented under the laws of
the United States and owned by a citizen of the
United States (as determined in accordance with
section 2 of the Shipping Act, 1916 (46 U.S.C.
App. 802)).

““(3) Nothing in this subsection shall restrict
the authority of the President under the Con-
stitution, the International Emergency Eco-
nomic Powers Act (50 U.S.C. 1701 et seq.), the
National Emergencies Act (50 U.S.C. 1601 et
seq.), or part B of title Il of the Energy Policy
and Conservation Act (42 U.S.C. 6271-76) to pro-
hibit exports.

““(4) The Secretary of Commerce shall issue
any rules necessary for implementation of the
President’s national interest determination, in-
cluding any licensing requirements and condi-
tions, within 30 days of the date of such deter-
mination by the President. The Secretary of
Commerce shall consult with the Secretary of
Energy in administering the provisions of this
subsection.

“(5) If the Secretary of Commerce finds that
exporting oil under authority of this subsection
has caused sustained material oil supply short-
ages or sustained oil prices significantly above
world market levels and further finds that these
supply shortages or price increases have caused
or are likely to cause sustained material adverse
employment effects in the United States, the
Secretary of Commerce, in consultation with the
Secretary of Energy, shall recommend, and the
President may take, appropriate action concern-
ing exports of this oil, which may include modi-
fying or revoking authority to export such oil.

““(6) Administrative action under this sub-
section is not subject to sections 551 and 553
through 559 of title 5, United States Code.”".
CHAPTER 10—SKI AREA PERMIT RENTAL

CHARGES ON NATIONAL FOREST SYS-

TEM LANDS
SEC. 5441. SKI AREA PERMIT RENTAL CHARGE.

(a) The Secretary of Agriculture shall charge
a rental charge for all ski area permits issued
pursuant to section 3 of the National Forest Ski
Area Permit Act of 1986 (16 U.S.C. 497b), the Act
of March 4, 1915 (38 Stat. 1101, chapter 144; 16
U.S.C. 497), or the 9th through 20th paragraphs
under the heading ‘‘SURVEYING THE PUBLIC
LANDS”” under the heading ‘‘UNDER THE DEPART-
MENT OF THE INTERIOR’ in the Act of June 4,
1897 (30 Stat. 34, chapter 2), on National Forest
System lands. Permit rental charges for permits
issued pursuant to the National Forest Ski Area
Permit Act of 1986 shall be calculated as set
forth in subsection (b). Permit rental charges for
existing ski area permits issued pursuant to the
Act of March 4, 1915, and the Act of June 4,
1897, shall be calculated in accordance with
those existing permits: Provided, That a permit-
tee may, at the permittee’s option, use the cal-
culation method set forth in subsection (b).

(b)(1) The ski area permit rental charge
(SAPRC) shall be calculated by adding the per-
mittee’s gross revenues from lift ticket/year-
round ski area use pass sales plus revenue from
ski school operations (LT+SS) and multiplying
such total by the slope transport feet percentage
(STFP) on National Forest System land. That
amount shall be increased by the gross year-
round revenue from ancillary facilities (GRAF)
physically located on national forest land, in-
cluding all permittee or subpermittee lodging,
food service, rental shops, parking and other
ancillary operations, to determine the adjusted
gross revenue (AGR) subject to the permit rental
charge. The final rental charge shall be cal-
culated by multiplying the AGR by the follow-
ing percentages for each revenue bracket and
adding the total for each revenue bracket:

(A) 1.5 percent of all adjusted gross revenue
below $3,000,000;
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(B) 2.5 percent for adjusted gross revenue be-
tween $3,000,000 and $15,000,000;

(C) 2.75 percent for adjusted gross revenue be-
tween $15,000,000 and $50,000,000; and

(D) 4.0 percent for the amount of adjusted
gross revenue that exceeds $50,000,000.

(2) In cases where ski areas are only partially
located on national forest lands, the slope trans-
port feet percentage on national forest land re-
ferred to in subsection (b) shall be calculated as
generally described in the Forest Service Man-
ual in effect as of January 1, 1992. Revenues
from Nordic ski operations shall be included or
excluded from the rental charge calculation ac-
cording to the percentage of trails physically lo-
cated on national forest land.

(3) In order to ensure that the rental charge
remains fair and equitable to both the United
States and ski area permittees, the adjusted
gross revenue figures for each revenue bracket
in paragraph (1) shall be adjusted annually by
the percent increase or decrease in the national
Consumer Price Index for the preceding cal-
endar year.

(c) The rental charge set forth in subsection
(b) shall be due on June 1 of each year and shall
be paid or pre-paid by the permittee on a month-
ly, quarterly, annual or other schedule as deter-
mined appropriate by the Secretary in consulta-
tion with the permittee. Unless mutually agreed
otherwise by the Secretary of Agriculture and
the permittee, the payment or prepayment
schedule shall conform to the permittee’s sched-
ule in effect prior to the date of enactment of
this Act. To reduce costs to the permittee and
the Forest Service, the Secretary shall each year
provide the permittee with a standardized form
and worksheets (including annual rental charge
calculation brackets and rates) to be used for
rental charge calculation and submitted with
the rental charge payment.

(d) The ski area permit rental charge set forth
in this section shall become effective on June 1,
1996 and cover receipts retroactive to June 1,
1995: Provided, however, That if a permittee has
paid rental charges for the period June 1, 1995,
to June 1, 1996, under the graduated rate rental
charge system formula in effect prior to the date
of enactment of this Act, such rental charges
shall be credited toward the new rental charge
due on June 1, 1996. In order to ensure increas-
ing rental charge receipt levels to the United
States during transition from the graduated rate
rental charge system formula to the formula of
this Act, the rental charge paid by any individ-
ual permittee shall be—

(1) for the 1995-1996 permit year, shall be ei-
ther the rental charge paid for the preceding
1994-1995 base year or the rental charge cal-
culated pursuant to this Act, whichever is high-
er;

(2) for the 1996-1997 permit year, the rental
charge paid shall be either the rental charge
paid for the 1994-1995 base year or the rental
charge calculated pursuant to this Act, which-
ever is higher; and

(3) for the 1997-1998 permit year, the rental

charge for the 1994-1995 base year or the rental
charge calculated pursuant to this Act, which-
ever is higher.
If an individual permittee’s adjusted gross reve-
nue for the 1995-1996, 1996-1997, or 1997-1998
permit years falls more than 10 percent below
the 1994-1995 base year, the rental charge paid
shall be the rental charge calculated pursuant
to this Act.

(e) Under no circumstances shall revenue, or
subpermittee revenue (other than lift ticket,
area use pass, or ski school sales) obtained from
operations physically located on non-national
forest land be included in the ski area permit
rental charge calculation.

() To reduce administrative costs on ski area
permittees and the Forest Service the terms
“revenue’ and ‘‘sales’, as used in this section,
shall mean actual income from sales and shall
not include sales of operating equipment, re-
funds, rent paid to the permittee by sublessees,
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sponsor contributions to special events or any
amounts attributable to employee gratuities or
employee lift tickets, discounts, or other goods
or services (except for bartered goods and com-
plimentary lift tickets) for which the permittee
does not receive money.

(9) In cases where an area of national forest
land is under a ski area permit but the permittee
does not have revenue or sales qualifying for
rental charge payment pursuant to subsection
(a), the permittee shall pay an annual minimum
rental charge of $2 for each national forest acre
under permit or a percentage of appraised land
value, as determined to be appropriate by the
Secretary.

(h) Where the new rental charge provided for
in subsection (b)(1) results in an increase in per-
mit rental charge greater than one half of one
percent of the permittee’s adjusted gross revenue
(as determined under subsection (b)(1)), the new
rental charge shall be phased in over a 5-year
period in a manner providing for increases of
approximately equal increments.

CHAPTER 11—PARK ENTRANCE FEES
SEC. 5451. FEES.

(a) ADMISSION FEES.—Section 4(a) of the Land
and Water Conservation Fund Act of 1965 (16
U.S.C. 460l-6a(a)) is amended—

(1) in the first sentence of the subsection by
striking ‘‘no more than 21"’;

(2) in the first sentence of paragraph (1)(A)(i)
by striking ““$25"" and inserting “‘$50°*;

(3) in the second sentence of paragraph (1)(B)
by striking ““$15’" and inserting ‘‘$25*;

(4) in paragraph (2) by striking the fourth,
fifth, and sixth sentences and inserting ““The fee
for a single-visit permit at any designated area
shall be collected on a per person basis, not to
exceed $6 per person, including for persons en-
tering by private, noncommercial vehicle.”’;

(5) in paragraph (3)—

(A) in the third sentence by inserting ‘‘Great’’
before ‘“Smoky’’; and

(B) by striking the last sentence;

(6) in paragraph (4)—

(A) by striking the second sentence and insert-
ing ““Such permit shall be nontransferable, shall
be issued for a one-time charge, which shall be
set at the same rate as the fee for a Golden
Eagle Passport, and shall entitle the permittee
to free admission into any area designated pur-
suant to this subsection.’’; and

(B) by striking the third sentence and insert-
ing ““No fees of any kind shall be collected from
any persons who have a right of access for
hunting or fishing privileges under a specific
provision of law or treaty or who are engaged in
the conduct of official Federal, State, or local
government business.”’;

(7) by striking paragraph (5) and inserting the
following:

““(5) The Secretary of the Interior and the Sec-
retary of Agriculture shall establish procedures
providing for the issuance of a lifetime admis-
sion permit to any citizen of, or person legally
domiciled in, the United States, if such citizen
or person applies for such permit and is perma-
nently disabled. Such procedures shall ensure
that a lifetime admission permit shall be issued
only to persons who have been medically deter-
mined to be permanently disabled. A lifetime ad-
mission permit shall be nontransferable, shall be
issued without charge, and shall entitle the per-
mittee and one accompanying individual to gen-
eral admission into any area designated pursu-
ant to this subsection, notwithstanding the
method of travel.”’;

(8) by striking paragraph (9) and by redesig-
nating paragraph (10) as paragraph (9)’’;

(9) by striking all but the last sentence of
paragraph (11) and redesignating paragraph
(11) as paragraph (10); and

(10) by redesignating paragraph (12) as para-
graph (11).

(b) RECREATION FEES.—Section 4 of the Land
and Water Conservation Fund Act of 1965 (16
U.S.C. 460l-6a) is amended by striking sub-
section (b) and inserting the following:
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“‘(b) RECREATION Use FEes.—Each agency de-
veloping, administering, providing, or furnish-
ing at Federal expense services for such activi-
ties as camping, including, but not limited to,
back country camping under permit, guarded
swimming sites, boat launch facilities, managed
parking lots, motorized recreation use and other
recreation uses, is authorized, in accordance
with this section to provide for the collection of
recreation use fees at the place of use or any
reasonably convenient location. The administer-
ing Secretary may establish both daily and an-
nual recreation use fees.”.

(c) CRITERIA, POSTING AND UNIFORMITY OF
FEES.—Section 4(d) of the Land and Water Con-
servation Fund Act of 1965 (16 U.S.C. 4601-6a(d))
is amended in the first sentence by striking
““recreation fees charged by non-Federal public
agencies,”” and inserting ‘‘fees charged by other
public and private entities,”’.

(d) PENALTY.—Section 4(e) of the Land and
Water Conservation Fund Act of 1965 (16 U.S.C.
4601-6a(e)) is amended by striking ‘“‘of not more
than $100.”” and inserting ‘‘as provided by
law.””.

(e) TECHNICAL AMENDMENTS.—Section 4(h) of
the Land and Water Conservation Fund Act of
1965 (16 U.S.C. 460l-6a(h)) is amended—

(1) by striking ‘““Bureau of Outdoor Recre-
ation’ and inserting ‘“‘National Park Service’’;

(2) by striking ‘““Natural Resources’” and in-
serting ‘‘Resources’’; and

(3) by striking ““Bureau’ and inserting ‘‘Na-
tional Park Service™.

(f) Use oF FEes.—Section 4(i) of the Land and
Water Conservation Fund Act of 1965 (16 U.S.C.
4601-6a(i)) is amended—

(1) in the first sentence of paragraph (1)(B) by
striking ‘‘fee collection costs for that fiscal
year’” and inserting ‘‘fee collection costs for the
immediately preceding fiscal year’” and by strik-
ing ‘“‘section in that fiscal year’” and inserting
“‘section in such immediately preceding fiscal
year’’;

(2) in the second sentence of subparagraph
(B) by striking “‘in that fiscal year’’; and

(3) by striking paragraph (4) and inserting the
following:

““(4) Amounts covered into the special account
for the National Park Service shall be allocated
among park system units in accordance with
subsection (j) for obligation or expenditure by
the Director of the National Park Service for
park operations.”’.

(g9) TIME OF REIMBURSEMENT.—Section 4(k) of
the Land and Water Conservation Fund Act of
1965 (16 U.S.C. 460l-6a(k)) is amended by strik-
ing the last sentence.

(h) COMMERCIAL TOUR UsSE FEES.—Section
4(n) of the Land and Water Conservation Fund
Act of 1965 (16 U.S.C. 460l-6a(n)) is amended—

(1) by striking the first sentence of paragraph
(1) and inserting ““‘In the case of each unit of
the National Park System for which an admis-
sion fee is charged under this section, the Sec-
retary of the Interior shall establish, by October
1, 1996, a commercial tour use fee in lieu of a per
person admission fee to be imposed on each ve-
hicle entering the unit for the purpose of provid-
ing commercial tour services within the unit.””;
and

(2) by striking the period at the end of para-
graph (3) and inserting ‘‘, with written notifica-
tion of such adjustments provided to commercial
tour operators 12 months in advance of imple-
mentation.”’.

(i) CONFORMING AMENDMENTS.—

(1) Title 1 of the Department of the Interior
and Related Agencies Appropriations Act, 1994,
is amended by striking the second proviso under
the heading ‘‘ADMINISTRATIVE PROVISIONS”
under the heading ‘““NATIONAL PARK SERVICE”
(related to recovery of costs associated with spe-
cial use permits).

(2) Section 3 of the Act entitled ‘““‘An Act creat-
ing the Mount Rushmore National Memorial
Commission and defining its purposes and pow-
ers’’, approved February 25, 1929 (45 Stat. 1300,
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chapter 315), is amended by striking the last
sentence.

(3) Section 5 of Public Law 87-657 (16 U.S.C.
459c¢-5), is amended by striking subsection (e).

(4) Section 3 of Public Law 87-750 (16 U.S.C.
398e) is amended by striking subsection (b).

(5) Section 4(e) of Public Law 92-589 (16
U.S.C. 460bb-3) is amended by striking the first
sentence.

(6) Section 6 of Public Law 95-348 (16 U.S.C.
410dd) is amended by striking subsection (j).

(7) Section 207 of Public Law 96-199 (16 U.S.C.
410ff-6) is repealed.

(8) Section 106 of Public Law 96-287 (16 U.S.C.
410gg-5) is amended by striking the last sen-
tence.

(9) Section 204 of Public Law 96-287 (94 Stat.
601) is amended by striking the last sentence.

(10) Section 5 of Public Law 96-428 (94 Stat.
1842; 16 U.S.C. 461 note) is repealed.

(11) Public Law 100-55 (101 Stat. 371; U.S.C.
4601-6a note) is repealed.

SEC. 5452. COVERING OF INCREASED FEE REVE-
NUES INTO SPECIAL ACCOUNTS.

Of the funds deposited in special accounts in
the Treasury for the National Park Service, Bu-
reau of Land Management, and Forest Service
as set forth in section 4(i) of the Land and
Water Conservation Fund Act of 1965 (16 U.S.C.
4601-6a(i)), beginning in fiscal year 1997, 80 per-
cent of all receipts earned in the previous year
in excess of the following amounts for each cov-
ered agency shall be made available to that
agency without further appropriation:

(1) National Park System:

(A) $82,000,000 for fiscal year 1997.

(B) $85,000,000 for fiscal year 1998.

(C) $88,000,000 for fiscal year 1999.

(D) $91,000,000 for fiscal year 2000.

(E) $94,000,000 for fiscal year 2001.

(F) $97,000,000 for fiscal year 2002.

(G) $100,000,000 for fiscal year 2003.

(H) $112,000,000 for fiscal year 2004.

(1) $106,000,000 for fiscal year 2005.

(2) Bureau of Land Management:

(A) $4,500,000 for fiscal year 1997.

(B) $5,000,000 for fiscal year 1998.

(C) $5,000,000 for fiscal year 1999.

(D) $5,000,000 for fiscal year 2000.

(E) $5,000,000 for fiscal year 2001.

(F) $5,000,000 for fiscal year 2002.

(G) $5,000,000 Afor fiscal year 2003.

(H) $5,000,000 Afor fiscal year 2004.

(1) $5,000,000 Afor fiscal year 2005.

(3) Forest Service:

(A) $20,000,000 for fiscal year 1997.

(B) $20,600,000 for fiscal year 1998.

(C) $21,200,000 for fiscal year 1999.

(D) $21,900,000 for fiscal year 2000.

(E) $22,500,000 for fiscal year 2001.

(F) $23,600,000 for fiscal year 2002.

(G) $24,300,000 for fiscal year 2003.

(H) $25,000,000 for fiscal year 2004.

(1) $25,800,000 for fiscal year 2005.

Beginning in fiscal year 2006, and in each fiscal
year thereafter, the amounts set forth in this
section for each covered agency in fiscal year
2005 shall be increased by 4 percent per year,
and 80 percent of all receipts earned in excess of
such amounts for each covered agency shall be
made available to that agency without further
appropriation.

SEC. 5453. ALLOCATION AND USE OF FEES.

(a) ALLOCATION.—Beginning in fiscal year
1997, receipts above the amounts stated in sec-
tion 5452 in each covered agency’s special ac-
count from the previous fiscal year shall be allo-
cated as follows:

(1) Seventy-five percent shall be allocated
among the units or areas of each affected agen-
cy in the same proportion as fees collected pur-
suant to section 4 of the Land and Water Con-
servation Fund Act of 1965 (16 U.S.C. 460l-6a)
from a specific unit or area bear to the total
amount of such fees collected from all units or
areas of the same covered agency for each fiscal
year.
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(2) Twenty-five percent shall be allocated
among each covered agency’s units or areas on
the basis of need, as determined by the Sec-
retary.

(b) Use.—Expenditures from the special ac-
counts shall be used solely for infrastructure re-
lated to visitor use and annual operating ex-
penses related to visitor services at units or
areas of the covered agencies.

CHAPTER 12—CONCESSION REFORM
SEC. 5461. SHORT TITLE.

This chapter may be cited as the ‘““Visitor Fa-
cilities and Services Enhancement Act of 1995,
SEC. 5462. DEFINITIONS.

In this chapter:

(1) “*adjusted gross receipts’’ means gross re-
ceipts less revenue derived from goods and serv-
ices provided on other than Federal lands or
conveyed to units of Government for hunting or
fishing licenses or for entrance or recreation
fees, or from such other exclusions as the Sec-
retary concerned might apply.

(2) ‘‘agency head” means the head of an
agency or his or her designated representative.

(3) “*bidder’” means a person who has submit-
ted, or may submit, a proposal respecting the fa-
cilities or services, whether or not such bidder is
the current concessioner.

(4) “‘concessioner’ means a person or other
entity acting under a concession authorization
which provides public services, facilities, or ac-
tivities on Federal lands pursuant to a conces-
sion service agreement or concession license.

(5) “‘concession authorization”” means a con-
cession service agreement or concession license
as applicable.

(6) “‘concession license’” means a written con-
tract between the agency head and the conces-
sioner which sets forth the terms and conditions
under which the concessioner is authorized to
provide recreation services or activities on a lim-
ited basis as well as the rights and obligations
of the Federal Government.

(7) ‘‘concession service agreement’” means a
written contract between the agency head and
the concessioner which sets forth the terms and
conditions under which the concessioner is au-
thorized to provide visitor services, facilities, or
activities as well as the rights and obligations of
the Federal Government.

(8) ‘““‘Consumer Price Index’” means the
Consumer Price Index-All Urban Consumers
published by the Bureau of Labor Statistics of
the Department of Labor, and from and after
such time as such index is no longer published,
the Consumer Price Index or other regularly-
published cost-of-living index chosen by the Sec-
retary concerned which reasonably approxi-
mates the Consumer Price Index specified above.

(9) ““gross receipts’ means revenue from goods
or services provided by concession services, fa-
cilities, or activities on Federal lands and wa-
ters.

(10) “*performance incentive’’ means a credit
based on past performance toward the score
awarded by the Secretary concerned to an in-
cumbent concessioner’s proposal submitted in re-
sponse to a solicitation for the reissuance of
such incumbent concessioner’s contract.

(11) “*proposal’’ means the complete submis-
sion for a concession service agreement offered
in response to the solicitation for such conces-
sion service agreement.

(12) “*prospectus’ means a document or docu-
ments issued by the Secretary concerned and in-
cluded with a solicitation which sets forth the
minimum requirements for the award of a con-
cession service agreement.

(13) “*Secretary concerned’ means —

(A) the Secretary of the Interior with respect
to all concession authorizations issued by the
National Park Service, and all concession au-
thorizations for river runner, outfitter, or guide
concessions issued by the United States Fish
and Wildlife Service and the Bureau of Land
Management; and

(B) the Secretary of Agriculture with respect
to all river runner, outfitter, or guide conces-
sions issued by the Forest Service.
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(14) ‘‘selected bidder’” means the bidder se-
lected by the Secretary concerned for the award
of a concession service agreement until such bid-
der becomes the concessioner.

(15) ““solicitation’” means a request by the Sec-
retary concerned for proposals in response to a
prospectus.

SEC. 5463. NATURE AND TYPES OF CONCESSION
AUTHORIZATIONS.

(@) IN GENERAL.—The Secretary concerned
may enter into concession authorizations as fol-
lows:

(1) CONCESSION SERVICE AGREEMENT.—A con-
cession service agreement shall be entered into
for all concessions where the Secretary con-
cerned determines that the provision of conces-
sion services is in the interest of the Federal
Government and issues either a competitive of-
fering for concession services, facilities or activi-
ties or a noncompetitive offering for such serv-
ices, facilities, or activities based on a finding
that due to special circumstances it is not in the
public interest of the United States to award a
concession service agreement on a competitive
basis.

(2) CONCESSION LICENSE.—Whenever the Sec-
retary concerned makes a determination that
public enjoyment of Federal lands would be en-
hanced through the provision of concession
services for one-time, intermittent, or infre-
quently scheduled activities and that there ex-
ists no need to limit the number of conces-
sionaires providing such services, the Secretary
shall enter into a concession license with a
qualified concessioner. The Secretary concerned
may not limit the number of concession licenses
issued for the same types of activities in a par-
ticular geographic area.

(3) LANDS UNDER MULTIPLE JURISDICTIONS.—In
order to reduce administrative costs the Sec-
retaries of the Departments concerned shall des-
ignate an agency to be the lead agency concern-
ing concessions which conduct a single oper-
ation on lands or waters under the jurisdiction
of more than one agency. Unless otherwise
agreed to by each such Secretary concerned, the
lead agency shall be that agency under whose
jurisdiction the concessioner generates the
greatest amount of gross receipts. The agency so
designated shall issue a single concession au-
thorization and collect a single fee under para-
graphs (1) and (2) for such operation.

SEC. 5464. COMPETITIVE SELECTION PROCESS
FOR CONCESSION SERVICE AGREE-
MENTS.

(a) AWARD TO BEST PROPOSAL.—The Sec-
retary concerned shall enter into, and reissue, a
concession service agreement with the person
whom the Secretary determines in accordance
with this section submits the best proposal
through a competitive process as defined in this
section.

(b) SOLICITATION AND PROSPECTUS.—Prior to
making a solicitation for a concession service
agreement, the Secretary concerned shall pre-
pare a prospectus for such solicitation, shall
publish notice of its availability at least once in
such local or national newspapers or trade pub-
lications as the Secretary determines appro-
priate, and shall make such prospectus avail-
able upon request to all interested parties. The
prospectus shall specify the minimum require-
ments for such concession service agreement, in-
cluding but not limited to:

(1) a description of the services and facilities
to be provided by the concessioner.

(2) the level of capital investment required by
the concessioner (if any).

(3) terms and conditions of the concession
service agreement.

(4) minimum facilities and services to be pro-
vided by the Secretary concerned to the conces-
sioner, if any, including but not limited to pub-
lic access, utilities, buildings, and minimum
public services.

(5) such other information related to the con-
cession operation available to the Secretary con-
cerned as is not privileged or otherwise exempt
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from disclosure under Federal law, as the Sec-
retary determines is necessary to allow for the
submission of competitive proposals; and

(6) Local hiring preferences provisions, if ap-
plicable, and notwithstanding any other provi-
sion of law, to increase revenue to the United
States by avoiding additional transportation
and related costs associated with non-resident
labor, each contract awarded by the Department
of the Interior for concessioner or commercial
use contractor-provided visitor services per-
formed in whole or in part of a State which is
not contiguous with another State and has an
unemployment rate in excess of the national av-
erage rate of unemployment, as determined by
the Secretary of Labor shall include a provision
requiring the concessioner or commercial use
contractor to employ individuals who are resi-
dents of such State, and who, in the case of any
craft or trade, possess or would be able to ac-
quire promptly the necessary skills for the pur-
pose of performing that portion of the contract
in such State.

(7) Minimum fees to the United States.

(c) FACTORS AND MINIMUM STANDARDS IN DE-
TERMINING BEST PROPOSAL.—The prospectus
shall assign a weight to each factor identified
therein related to the importance of such factor
in the selection process. Points shall be awarded
for each such factor, based on the relative
strength of the proposal concerning that factor.
In selecting the best proposal, the Secretary con-
cerned shall take into consideration (but shall
not be limited to) the following, including
whether the proposal meets the minimum re-
quirements (if any) of the Secretary for each of
the following:

(1) Responsiveness to the prospectus.

(2) Quality of visitor services to be provided
taking into account the nature of equipment
and facilities to be provided.

(3) Experience and performance in providing
the same or similar accommodations, facilities,
or services. This factor shall account for not less
than 20 percent of the maximum points available
under any prospectus. Where the Secretary con-
cerned determines it to be warranted to provide
for a high quality visitor experience, the pro-
spectus for a concession service agreement shall
provide greater weight to this factor based on
such aspects of the concession service agreement
as scope or size, complexity, nature of technical
skills required, and site-specific knowledge of
the area. The similarity of the qualifying experi-
ence outlined in the proposal to the nature of
the services required under the concession serv-
ice agreement and the length of such qualifying
experience shall be the basis for awarding points
for this factor.

(4) Record of resource protection (as appro-
priate for services and activities with potential
to impact natural or cultural resources).

(5) Financial capability.

(6) Fees to the United States.

(d) SELECTION PROCESS.—The process for se-
lecting the best proposal shall consist of the fol-
lowing:

(1) First, the Secretary concerned shall iden-
tify those proposals which meet the minimum
standards (if any) for the factors identified
under subsection (c).

(2) Second, the Secretary concerned shall
evaluate all proposals identified under para-
graph (1), considering all factors identified
under subsection (c), as well as performance in-
centives earned under subsection (e) and re-
newal penalties incurred under subsection (f).

(3) Third, the Secretary concerned shall offer
the concession service agreement to the best
qualified applicant as determined by the evalua-
tion under paragraph (2). Prior to any such
offer, the Secretary shall certify that such appli-
cant has adequate funds to purchase any in-
vestment interest.

(e) PERFORMANCE INCENTIVES.—

(1) In evaluating the proposal of an incum-
bent concessioner when the Secretary concerned
issues a prospectus for the renewal of the con-
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cession service agreement, such concessioner is
entitled to a performance incentive of—

(A) one percent of the maximum points avail-
able under such prospectus for each year in
which the concessioner’s annual performance is
rated as exceeding the requirements outlined in
the prospectus or ‘‘good’’, and

(B) a one-time 3-year merit term extension
upon a finding that a concessioner has been
rated as ‘‘good” in each annual performance
evaluation through the term of the concession
service agreement.

(2) A performance incentive awarded under
paragraph (1)(A) may not exceed 10 percent of
the maximum points available under such pro-
spectus.

(3) The performance incentive specified under
paragraph (1)(A) may only be awarded to a con-
cessioner which meets the monetary definition
of a small business under section 3 of the Small
Business Act (15 U.S.C. 632). The Board of Con-
tract Appeals within each Department shall ad-
judicate disputes between the Federal Govern-
ment and concessionaires regarding performance
evaluations.

(f) RENEWAL PENALTY.—In evaluating the
proposal of an incumbent concessioner when the
Secretary concerned issues a prospectus for the
renewal of the concession service agreement, the
incumbent concessioner shall be penalized one
percent of the maximum points available under
such prospectus for each year in which the con-
cessioner’s annual performance is found to be
unsatisfactory.

(g) INAPPLICABILITY OF NEPA TO TEMPORARY
EXTENSIONS AND SIMILAR REISSUANCE OF CON-
CESSIONS AGREEMENTS.—The temporary exten-
sion of a concession authorization, or reissuance
of a concession authorization to provide conces-
sion services similar in nature and amount to
concession services provided under the previous
authorization, is hereby determined not to be a
major Federal action for the purposes of the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4331 et. seq.).

(h) PROVISION FOR ADDITIONAL RELATED
SERVICES.—The Secretary concerned may mod-
ify the concession service agreement to allow
concessionaires to provide services closely relat-
ed to such agreement only if the Secretary con-
cerned determines that such changes would en-
hance the safety or enjoyment of visitors and
would not unduly restrict the award of future
concession service agreements.

SEC. 5465. CAPITAL IMPROVEMENTS.

(a) IN GENERAL.—Concessionaires may con-
struct or finance construction under terms of
section 5470 only such public facilities on Fed-
eral lands as are to be used by the concessioner
under the terms of its concession service agree-
ment or facilities which are necessary for the
concessioner to administer such public facilities
on Federal lands.

(b) INVESTMENT INTEREST.—

(1) IN GENERAL.—A concessioner that is re-
quired or authorized under a concession service
agreement pursuant to this subchapter to ac-
quire or construct any structure, improvement,
or fixture pursuant to such agreement on Fed-
eral lands shall have an investment interest
therein, as defined in this subchapter. Any such
investment interest shall consist of all incidents
of ownership, except legal title which shall be
vested in the Federal Government. Such invest-
ment interest shall not be extinguished by the
expiration of such agreement. Such investment
interest may be assigned, transferred, encum-
bered or relinquished.

(2) LIMITATION.—Such investment interest
shall not be construed to include or imply any
authority, privilege, or right to operate or en-
gage in any business or other activity, and the
use of any improvement in which the conces-
sioner has an investment interest shall be whol-
ly subject to the applicable provisions of the
concession service agreement and of laws and
regulations relating to the area.
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(3) FEDERAL PROPERTY.—Notwithstanding
paragraph (1), a concession service agreement
may specify that certain new structures, im-
provements, or fixtures required to be con-
structed under terms of the concession service
agreement shall be property of the Federal Gov-
ernment subject only to the right of the conces-
sioner to use such improvements during the term
of such agreement and that the concessioner
shall not be accorded an investment interest
therein. Concession service agreements shall
not, to the extent practicable, provide for a con-
cessioner to obtain an investment interest in any
building or facilities wholly owned by the Fed-
eral Government.

(c) SALE OF ASseTs.—If the existing conces-
sioner is not the selected bidder at the time of
reissuance of a concession service agreement,
the Secretary concerned shall require the new
concessioner to buy the investment interest of
the existing concession. In the event that the
successor concessioner is unable to fully pay
such investment interest, any deficiency shall be
paid by the Federal Government.

(d) CLOSURE OF CONCESSIONER FACILITIES.—If
the Secretary concerned determines that the
public interest, by reason of public and safety
considerations or for other reasons beyond the
control of the concessioner, requires the dis-
continuation or closure of facilities in which the
concessioner has an investment interest, the
Federal Government shall compensate the con-
cessioner in the amount equal to the value of
the investment interest.

(e) DETERMINATION OF VALUE OF INVESTMENT
INTEREST.—For purposes of this subchapter, the
investment interest of any capital improvement
at the end of the concession service agreement
period shall be an amount equal to the actual
cost of construction or purchase of such invest-
ment interest or such capital improvement ad-
justed from the time of completion of such con-
struction by changes in the Consumer Price
Index less depreciation evidenced by the condi-
tion and prospective serviceability in compari-
son with a new unit of like kind. The Secretary
concerned shall include the value to be paid by
the selected bidder for any existing investment
interest in the prospectus for the related conces-
sion service agreement.

SEC. 5466. DURATION OF CONCESSION AUTHOR-
1IZATION.

(a) CONCESSION SERVICE AGREEMENT.—The
standard term of a concession service agreement
shall be 10 years. The Secretary concerned may
issue a concession service agreement for less
than 10 years if the Secretary determines that
the average annual gross receipts over the life of
the concession service agreement would be less
than $100,000. The Secretary concerned may not
issue a concession service agreement for less
than 5 years. The Secretary concerned shall
issue a concession service agreement for longer
than 10 years if the Secretary determines that
such longer term is in the public interest or nec-
essary due to the extent of investment and asso-
ciated financing requirements and to meet the
obligations assumed. The term for a concession
service agreement may not exceed 30 years.

(b) CONCESSION LICENSE.—The term for a con-
cession license may not exceed 2 years.

(c) TEMPORARY EXTENSION.—The Secretary
concerned may agree to temporary extensions of
concession service agreements for up to 2 years
on a noncompetitive basis to avoid interruption
of services to the public.

SEC. 5467. RATES AND CHARGES TO THE PUBLIC.

In general, rates and charges to the public
shall be set by the concessioner. For concession
service agreements only, a concessioner’s rates
and charges to the public shall be subject to the
approval of the Secretary concerned in those in-
stances where the Secretary determines that suf-
ficient competition for such facilities and serv-
ices does not exist within or in close proximity
to the area in which the concessioner operates.
In those instances, the concession service agree-
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ment shall state that the reasonableness of the
concessioner’s rates and charges to the public
shall be reviewed and approved by the Secretary
concerned primarily by comparison with those
rates and charges for facilities and services of
comparable character under similar conditions,
with due consideration for length of season, sea-
sonal variations, average percentage of occu-
pancy, accessibility, availability and costs of
labor and materials, type of patronage, and
other factors deemed significant by the Sec-
retary concerned. Such review shall be com-
pleted within 90 days of receipt of all necessary
information, or the requirement for the Sec-
retary’s approval shall be waived and such rates
and charges as proposed by the concessioner
considered to be approved for immediate use.

SEC. 5468. TRANSFERABILITY OF CONCESSION

AUTHORIZATIONS.

(a) CONCESSION SERVICE AGREEMENTS.—

(1) APPROVAL REQUIRED.—A concession serv-
ice agreement is transferable or assignable only
with the approval of the Secretary concerned,
which approval may not be unreasonably with-
held or delayed. The Secretary may not approve
any such transfer or assignment if the Secretary
determines that the prospective concessioner is
or is likely to be unable to completely satisfy all
of the material requirements, term, and condi-
tions of the agreement or that the terms of the
transfer or assignment would preclude providing
appropriate facilities or services to the public at
reasonable rates.

(2) CONSIDERATION PERIOD.—If the Secretary
concerned fails to approve or disapprove a
transfer or assignment under paragraph (1)
within 90 days after the date on which the Sec-
retary receives all necessary information re-
quested by the Secretary with respect to such
transfer, the transfer or assignment shall be
deemed to have been approved.

(3) NO MODIFICATION OF TERMS AND CONDI-
TIONS.—The terms and conditions of the conces-
sions service agreement shall not be subject to
modification by reason of any transfer or as-
signment under this section.

(b) CONCESSION LICENSE.—A concession li-
cense may not be transferred.

SEC. 5469. FEES CHARGED BY THE UNITED
STATES FOR CONCESSION AUTHOR-

IZATIONS.
(a) IN GENERAL.—The Secretary concerned

shall charge a fee for the privilege of providing
concession services pursuant to this subchapter.
The fee for any concession service agreement
may include any of the following:

(1) An annual cash payment for the privilege
of providing concession services.

(2) The amount required for capital improve-
ments required pursuant to section 5465 (a).

(38) Fees for rental or lease of Government-
owned facilities or lands occupied by the conces-
sioner.

(4) Expenditures for maintenance of or im-
provements to Government-owned facilities oc-
cupied by the concessioner.

(b) ESTABLISHMENT OF AMOUNT.—

(1) MINIMUM ACCEPTABLE FEE.—The Secretary
concerned shall establish a minimum fee for
each applicable category specified in para-
graphs (1) through (4) of subsection (a) which is
acceptable to the Secretary under this section
and shall include the minimum fee in the pro-
spectus under section 5464. This fee shall be
based on historical data, where available, as
well as industry-specific and other market data
available to the Secretary concerned.

(2) FINAL FEE.—Except as provided in para-
graph (3), the final fee shall be the amount bid
by the selected applicant under section 5464.

(3) SUBSTANTIALLY SIMILAR SERVICES IN A SPE-
CIFIC GEOGRAPHIC AREA.—When the Secretary
concerned simultaneously offers authorizations
for more than one river runner, outfitter, or
guide concession operation to provide substan-
tially similar services in a defined geographic
area, the concession fee for all such conces-
sionaires shall be specified by the Secretary con-
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cerned in the prospectus. The Secretary con-
cerned shall base the fee on historical data,
where available, as well as on industry-specific
and other market data available to the Sec-
retary concerned or may establish a charge per
user day.

(c) ADJUSTMENT OF FEES.—The amount of any
fee for the term of the concession service agree-
ment shall be set at the beginning of the conces-
sion authorization and may only be modified if
stated in the contract on the basis of inflation,
when the annual payment is not determined by
a percentage of adjusted gross receipts (as meas-
ured by changes in the Consumer Price Index),
to reflect substantial changes from the condi-
tions specified in the prospectus, or in the event
of an unforseen disaster.

(d) CONCESSION LICENSE FEE.—The fee for a
concession license shall at least cover the pro-
gram administrative costs and may not be
changed over the term of the license.

SEC. 5470. DISPOSITION OF FEES.

(a) CONCESSION IMPROVEMENT ACCOUNT.—

(1) IN GENERAL.—The Secretary concerned
shall, whenever the concession service agree-
ment requires or authorizes the concessioner to
perform maintenance or make improvements to
Government-owned facilities occupied by the
concessioner, require the concessioner to estab-
lish a concession improvement account. The
concessioner shall deposit into this account all
funds for maintenance of or improvements to
Government-owned facilities occupied by the
concessioner;

(2) TERMS AND CONDITIONS.—The account
shall be maintained by the concessioner in an
interest bearing account in a Federally insured
financial institution. The concessioner shall
maintain the account separately from any other
funds or accounts and shall not commingle the
money in the account with any other money.

(3) DISBURSEMENTS.—The concessioner shall
make disbursements from the account for im-
provements and other activities, only for capital
improvements or maintenance of improvements
to Government-owned facilities occupied by the
concessioner as specified in the concession serv-
ice agreement.

(4) TRANSFER OF REMAINING BALANCE.—On the
termination of a concession authorization, or on
the transfer of a concession service agreement,
any remaining balance in the account shall be
transferred by the concessioner to the successor
concessioner, to be used solely as set forth in
this subsection. In the event there is no succes-
sor concessioner, the account balance shall be
deposited in the Treasury as miscellaneous re-
ceipts.

(b) When the concessioner is required to make
capital improvements to other than Government-
owned facilities occupied by the concessioner in
accordance with a concession service agreement,
the concessioner shall have the option to control
and expend such funds directly.

(c) AMOUNTS RECEIVED RELATING TO PRIVI-
LEGE OF PROVIDING CONCESSION SERVICES AND
RENTAL OF GOVERNMENT-OWNED FACILITIES.—

(1) DEPOSIT INTO TREASURY.—The Secretary
concerned shall deposit in the Treasury of the
United States as miscellaneous receipts all funds
not deposited in concession improvement ac-
counts or funds for capital improvements speci-
fied in (b) above, including specifically amounts
received for a fiscal year for the privilege of pro-
viding concession services and the rental of Gov-
ernment-owned facilities, except that of the
amount of fees paid by vessel operators for the
privilege of entering into Glacier Bay, Alaska,
50 percent of such fees for the 5-year period be-
ginning on the first full fiscal year following the
date of enactment of this subchapter shall be de-
posited into a special account and that such
funds shall be available without further appro-
priation and may only be used to conduct re-
search to quantify any effect of such vessel ac-
tivity on wildlife and other natural resource
values of Glacier Bay National Park. For the
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National Park Service such deposits into the
Treasury shall total not less than the amounts
specified in the table in paragraph (2). For the
other agencies covered under this subchapter,
the Secretary concerned shall develop a sched-
ule of anticipated receipts to be deposited to the
Treasury and submit such schedule to the ap-
propriate Congressional committees not later
than 18 months after the date of enactment of
this Act. Nothing in this chapter shall be con-
strued to modify any provision of law relating to
sharing of Federal receipts with any other level
of Government.

(2) DEPOSIT INTO CONCESSION IMPROVEMENT
ACCOUNTS.—The table referred to in paragraph
(1), expressed by fiscal year, is as follows:

National Park Service

Amount:
$15,800,000
$21,100,000
$26,700,000
$32,300,000
$38,200,000
T $44,400,000.

(d) Beginning in fiscal year 1998, the Inspec-
tor General of the Department concerned shall
conduct a biennial audit of concession fees gen-
erated pursuant to this chapter. The Inspector
General shall make a determination as to
whether concession fees are being collected and
expended in accordance with this chapter and
shall submit copies of each audit to the Commit-
tee on Resources of the House of Representatives
and the Committee on Energy and Natural Re-
sources of the Senate.

SEC. 5471. REGULATIONS.

The Secretary concerned shall promulgate reg-
ulations to implement this chapter no later than
2 years after the date of enactment of this Act.
Subsequent to the date of enactment of this
chapter, no new concession authorization may
be issued, nor may any existing concession au-
thorization be amended or extended, unless such
authorization, amendment, or extension is fully
consistent with sections 5465, 5469(c), and 5470.
SEC. 5472. RELATIONSHIP TO OTHER LAWS.

(a) REPEALS.—

(1) The Act entitled ‘““An Act relating to the
establishment of concession policies in the areas
administered by the National Park Service and
for other purposes’ (16 U.S.C. 20-20g) approved
October 9, 1965, is repealed.

(b) SAVINGS.—

(1) IN GENERAL.—The repeal of any provision,
the superseding of any provision, and the
amendment of any provision, of an Act referred
to in subsection (a) shall not affect the validity
of any authorizations entered into under any
such Act. The provisions of this chapter shall
apply to any such authorizations, except to the
extent such provisions are inconsistent with the
express terms and conditions of such authoriza-
tions.

(2) RIGHT OF RENEWAL.—The right of renewal
explicitly provided for by any concession con-
tract under any such provision shall be pre-
served for a single renewal of a contract follow-
ing the enactment of, or concession authoriza-
tion under, this chapter.

(3) VALUE OF CAPITAL IMPROVEMENTS OR
POSSESSORY INTEREST.—Nothing in this chapter
shall be construed to change the value as of the
date of enactment of this chapter for existing
capital improvements or possessory interest as
identified in concession contracts entered into
before the date of enactment of this Act. Subse-
guent to enactment of this chapter, the increase
in value for any possessory interest established
under any concession contract in effect on the
date of enactment of this chapter shall be as
provided for in this chapter unless otherwise
specifically provided in the contract.

(4) ANILCA.—Nothing in this chapter shall be
construed to amend, supersede or otherwise af-
fect any provision of the Alaska National Inter-
est Lands Conservation Act (16 U.S.C. 3101 et

““Fiscal year:
1997
1998 .
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seq.) relating to revenue-producing visitor serv-
ices.

(5) PROCEDURES FOR CONSIDERING EXISTING
CONCESSIONAIRES  IN  REISSUANCE OF  CON-
TRACTs.—In the case of a concession contract
which has expired prior to the date of the enact-
ment of this Act, or within 5 years after the date
of the enactment of this Act, an incumbent con-
cessioner shall be entitled to a one-time bonus of
five percent of the maximum points available in
the reissuance of a previous concession author-
ization. For any concession contract entered
into prior to the date of enactment of this Act,
which is projected to terminate 5 years or later
after the date of enactment of this Act, any con-
cessioner shall be entitled to a performance in-
centive in accordance with this chapter. The
concessioner shall be entitled to an evaluation
of ““good’” for each year in which the Secretary
concerned does not complete an evaluation as
provided for in this chapter.

TITLE VI—FEDERAL RETIREMENT AND

RELATED PROVISIONS

Subtitle A—Civil Service and Postal Service
Provisions
SEC. 6001. EXTENSION OF DELAY IN COST-OF-LIV-
ING ADJUSTMENTS IN FEDERAL EM-
PLOYEE RETIREMENT BENEFITS
THROUGH FISCAL YEAR 2002.

Section 11001(a) of the Omnibus Budget Rec-
onciliation Act of 1993 (Public Law 103-66; 107
Stat. 408) is amended in the matter preceding
paragraph (1) by striking out “‘or 1996, and in-
serting in lieu thereof ‘1996, 1997, 1998, 1999,
2000, 2001, or 2002,”.

SEC. 6002. INCREASED CONTRIBUTIONS TO FED-
ERAL CIVILIAN RETIREMENT SYS-
TEMS.

(a) CIVIL SERVICE RETIREMENT SYSTEM.—

(1) DEDUCTIONS.—The first sentence of section
8334(a)(1) of title 5, United States Code, is
amended to read as follows: “The employing
agency shall deduct and withhold from the
basic pay of an employee, Member, Congres-
sional employee, law enforcement officer, fire-
fighter, bankruptcy judge, judge of the United
States Court of Appeals for the Armed Forces,
United States magistrate, or Claims Court judge,
as the case may be, the percentage of basic pay
applicable under subsection (c).”’.

(2) AGENCY CONTRIBUTIONS.—

(A) INCREASE IN AGENCY CONTRIBUTIONS DUR-
ING CALENDAR YEARS 1996 THROUGH 2002.—Section
8334(a)(1) of title 5, United States Code (as
amended by this section) is further amended—

(i) by inserting ‘‘(A)’" after ““(1)”’; and

(ii) by adding at the end thereof the following
new subparagraph:

“(B)(i) Notwithstanding subparagraph (A),
the agency contribution under the second sen-
tence of such subparagraph, during the period
beginning on January 1, 1996, through December
31, 2002—

“(1) for each employing agency (other than
the United States Postal Service or the Washing-
ton Metropolitan Airport Authority) shall be
8.51 percent of the basic pay of an employee,
Congressional employee, and a Member of Con-
gress, 9.01 percent of the basic pay of a law en-
forcement officer, a member of the Capitol Po-
lice, and a firefighter, and 8.51 percent of the
basic pay of a Claims Court judge, a United
States magistrate, a judge of the United States
Court of Appeals for the Armed Services, and a
bankruptcy judge, as the case may be; and

“(I1) for the United States Postal Service and
the Washington Metropolitan Airport Authority
shall be 7 percent of the basic pay of an em-
ployee and 7.5 percent of the basic pay of a law
enforcement officer or firefighter.”.

(B) NO REDUCTION IN AGENCY CONTRIBUTIONS
BY THE POSTAL SERVICE.—Agency contributions
by the United States Postal Service under sec-
tion 8348(h) of title 5, United States Code—

(i) shall not be reduced as a result of the
amendments made under paragraph (3) of this
subsection; and
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(ii) shall be computed as though such amend-
ments had not been enacted.

(3) INDIVIDUAL DEDUCTIONS, WITHHOLDINGS,
AND DEPOSITS.—The table under section 8334(c)
of title 5, United States Code, is amended—

(A) in the matter relating to an employee by
striking out
After December 31,

1969.”

and inserting in lieu thereof the following:

“T o January 1, 1970, to
December 31,
1995.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

7.5 ... January 1, 1998, to
December 31,
2002.

After December 31,
2002.7;

7.4 ...

(B) in the matter relating to a Member or em-
ployee for Congressional employee service by
striking out

“7% .. After December 31,

1969.”

and inserting in lieu thereof the following:

*“7.5 ... January 1, 1970, to
December 31,
1995.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

7.5 ... January 1, 1998, to
December 31,
2002.

After December 31,
2002."7;

7.25 ..

7.4 ..

(C) in the matter relating to a Member for
Member service by striking out

“8 ... After December 31,
1969.””

and inserting in lieu thereof the following:

“8 ... January 1, 1970, to
December 31,
1995.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

7.5 ... January 1, 1998, to
December 31,
2002.

After December 31,
2002.7;

7.4 ..

(D) in the matter relating to a law enforce-
ment officer for law enforcement service and
firefighter for firefighter service by striking out

“7%. .. After December 31,
1974.”

and inserting in lieu thereof the following:

7.5 ... January 1, 1975, to
December 31,
1995.
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7.75 .. January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

January 1, 1998, to
December 31,
2002.

After December 31,
2002.7;

79 ..

75 ..

(E) in the matter relating to a bankruptcy
judge by striking out
“8 ... After December 31,

1983.””

and inserting in lieu thereof the following:

“8 ..., January 1, 1984, to
December 31,
1995.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

January 1, 1998, to
December 31,
2002.

After December 31,
2002.7;

7.25 ..

7.4 ..

7.5 ..

(F) in the matter relating to a judge of the
United States Court of Appeals for the Armed
Forces for service as a judge of that court by
striking out

On and after the
date of the enact-
ment of the De-
partment of De-
fense Authoriza-
tion Act, 1984.”

and inserting in lieu thereof the following:

“8 ..., The date of the en-
actment of the
Department of
Defense Author-
ization Act, 1984,
to December 31,
1995.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

January 1, 1998, to
December 31,
2002.

After December 31,
2002.7;

74 ..

7.5 ..

(G) in the matter relating to a United States
magistrate by striking out

“8 ... After September 30,

1987.””

and inserting in lieu thereof the following:

“8 ... October 1, 1987, to
December 31,
1995.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

7.25 ..

7.4 ..
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7.5 ... January 1, 1998, to
December 31,
2002.

T oeenn. After December 31,
2002."%;

(H) in the matter relating to a Claims Court
judge by striking out
After September 30,
1988.”"

and inserting in lieu thereof the following:

October 1, 1988, to
December 31,
1995.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

January 1, 1998, to
December 31,
2002.

After December 31,
2002.”;

7.4 ..

7.5 ...

and
(1) by inserting after the matter relating to a
Claims Court judge the following:

““Member of the 25 ... August 1, 1920, to
Capitol Police. June 30, 1926.

July 1, 1926, to June
30, 1942.

July 1, 1942, to June
30, 1948.

July 1, 1948, to Oc-
tober 31, 1956.

November 1, 1956, to
December 31,
1969.

January 1, 1970, to
December 31,
1995.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

January 1, 1998, to
December 31,
2002.

After December 31,
2002.”".

3.5 ...

75 ...

(4) OTHER SERVICE.—

(A) MILITARY SERVICE.—Section 8334(j) of title
5, United States Code, is amended—

(i) in paragraph (1)(A) by inserting “‘and sub-
ject to paragraph (5),” after ‘‘Except as pro-
vided in subparagraph (B),”’; and

(ii) by adding at the end thereof the following
new paragraph:

““(5) Effective with respect to any period of
military service after December 31, 1995, the per-
centage of basic pay under section 204 of title 37
payable under paragraph (1) shall be equal to
the same percentage as would be applicable
under section 8334(c) for that same period for
service as an employee, subject to paragraph
@E@).”. _

(B) VOLUNTEER SERVICE.—Section 8334(l) of
title 5, United States Code, is amended—

(i) in paragraph (1) by adding at the end
thereof the following: “This paragraph shall be
subject to paragraph (4).”’; and

(i1) by adding at the end thereof the following
new paragraph:

‘“(4) Effective with respect to any period of
service after December 31, 1995, the percentage
of the readjustment allowance or stipend (as the
case may be) payable under paragraph (1) shall
be equal to the same percentage as would be ap-
plicable under section 8334(c) for that same pe-
riod for service as an employee.””.
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(b) FEDERAL EMPLOYEES RETIREMENT SYS-
TEM.—

1) INDIVIDUAL
WITHHOLDINGS.—

(A) IN GENERAL.—Section 8422(a) of title 5,
United States Code, is amended by striking out
paragraph (2) and inserting in lieu thereof the
following:

““(2) The percentage to be deducted and with-
held from basic pay for any pay period shall be
equal to—

““(A) the applicable percentage under para-
graph (3), minus

““(B) the percentage then in effect under sec-
tion 3101(a) of the Internal Revenue Code of
1986 (relating to rate of tax for old-age, survi-
vors, and disability insurance).

““(3) The applicable percentage under this
paragraph, for civilian service shall be as fol-
lows:

Employee

DEDUCTIONS AND

Before January 1,
1996.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

January 1, 1998, to
December 31,
2002.

After December 31,
2002.

Before January 1,
1996.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

January 1, 1998, to
December 31,
2002.

After December 31,
2002.

Before January 1,
1996.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

January 1, 1998, to
December 31,
2002.

After December 31,
2002.

Before January 1,
1996.

Congressional
employee.

Law enforce-
ment officer,
firefighter,
member of the
Capitol Police,
or air traffic
controller.

January 1, 1996, to
December 31,
1996.

January 1, 1997, to
December 31,
1997.

January 1, 1998, to
December 31,
2002.

After December 31,
2002.

(B) MILITARY SERVICE.—Section 8422(e) of title
5, United States Code, is amended—

(i) in paragraph (1)(A) by inserting “‘and sub-
ject to paragraph (6),”’ after ‘““Except as pro-
vided in subparagraph (B),”’; and

(ii) by adding at the end thereof the following:

““(6) The percentage of basic pay under sec-
tion 204 of title 37 payable under paragraph (1),

7.5 ...
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with respect to any period of military service
performed during—

“(A) January 1, 1996, through December 31,
1996, shall be 3.25 percent;

“(B) January 1, 1997, through December 31,
1997, shall be 3.4 percent; and

“(C) January 1, 1998, through December 31,
2002, shall be 3.5 percent.”.

(C) VOLUNTEER SERVICE.—Section 8422(f) of
title 5, United States Code, is amended—

(i) in paragraph (1) by adding at the end
thereof the following: ““This paragraph shall be
subject to paragraph (4).”’; and

(ii) by adding at the end the following:

““(4) The percentage of the readjustment al-
lowance or stipend (as the case may be) payable
under paragraph (1), with respect to any period
of volunteer service performed during—

“(A) January 1, 1996, through December 31,
1996, shall be 3.25 percent;

“(B) January 1, 1997, through December 31,
1997, shall be 3.4 percent; and

“(C) January 1, 1998, through December 31,
2002, shall be 3.5 percent.”.

(2) NO REDUCTION IN AGENCY CONTRIBU-
TIONS.—Agency contributions under section 8423
(a) and (b) of title 5, United States Code , shall
not be reduced as a result of the amendments
made under paragraph (1) of this subsection.

(c) EFFECTIVE DATE.—The amendments made
by this section shall take effect on the first day
of the first applicable pay period beginning on
or after January 1, 1996.

SEC. 6003. FEDERAL RETIREMENT PROVISIONS
RELATING TO MEMBERS OF CON-
GRESS AND CONGRESSIONAL EM-
PLOYEES.

(a) RELATING TO THE YEARS OF SERVICE AS A
MEMBER OF CONGRESS AND CONGRESSIONAL EM-
PLOYEES FOR PURPOSES OF COMPUTING AN AN-
NUITY.—

(1) CSRS.—Section 8339 of title 5, United
States Code, is amended—

(A) in subsection (a) by inserting ‘“‘or Mem-
ber’” after “‘employee’’; and

(B) by striking out subsections (b) and (c).

(2) FERS.—Section 8415 of title 5, United
States Code, is amended—

(A) by striking out subsections (b) and (c);

(B) in subsections (a) and (g) by inserting ‘‘or
Member’” after ‘“‘employee’ each place it ap-
pears; and

(C) in subsection (g)(2) by striking out ‘“Con-
gressional employee™.

(b) ACCRUAL RATE FOR MEMBER AND CON-
GRESSIONAL EMPLOYEE SERVICE PERFORMED BUT
NOT VESTED BEFORE EFFECTIVE DATE.—

(1) APPLICATION.—This subsection shall apply
to an individual who—

(A) is a Member of Congress or Congressional
employee on December 31, 1995;

(B) has performed less than 5 years of service
as a Member of Congress or Congressional em-
ployee on December 31, 1995; and

(C) after December 31, 1995, completes 5 years
of service as a Member of Congress or Congres-
sional employee, that includes a period of serv-
ice performed as a Member of Congress or Con-
gressional employee before January 1, 1996.

(2) COMPUTATION OF ANNUITY.— In computing
the annuity of an individual described under
paragraph (1)—

(A) any period of service as a Member of Con-
gress or Congressional employee performed be-
fore January 1, 1996, shall be computed under
section 8339 or 8415 of title 5, United States Code
(as though the amendments under subsection (a)
of this section were not enacted); and

(B) the 5 year service requirement under sub-
sections (b) and (c) of section 8339 or 8415 of
such title (as in effect before the date of enact-
ment of this Act) shall be deemed fulfilled.

(c) CAPITOL POLICE.—Section 8339(q) of title 5,
United States Code, is amended by striking out
“with subsection (b), except that, in the case of
a member who retires under section 8335(d) or
8336(m), and who meets the requirements of sub-
section (b)(2),” and inserting in lieu thereof
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“with subsection (a), except that in the case of
a member who retires under section 8335(d) or
8336(m), and who has deductions withheld from
his pay or has made deposit covering his last 5
years of civilian service,”.

(d) ADMINISTRATIVE REGULATIONS.—The Of-
fice of Personnel Management, in consultation
with the Secretary of the Senate and the Clerk
of the House of Representatives, may prescribe
regulations to carry out the provisions of this
section and the amendments made by this sec-
tion for applicable employees and Members of
Congress.

(e) EFFECTIVE DATES.—

(1) YEARS OF SERVICE; ANNUITY COMPUTA-
TION.—

(A) SERVICE AFTER EFFECTIVE DATE.—The
amendments made by subsection (a) shall take
effect on January 1, 1996, and shall apply only
with respect to the computation of an annuity
relating to—

(i) the service of a Member of Congress as a
Member or as a Congressional employee per-
formed on or after January 1, 1996; and

(ii) the service of a Congressional employee as
a Congressional employee performed on or after
January 1, 1996.

(B) SERVICE BEFORE EFFECTIVE DATE.—AN an-
nuity shall be computed as though the amend-
ments made under subsection (a) had not been
enacted with respect to—

(i) the service of a Member of Congress as a
Member or a Congressional employee or military
service performed before January 1, 1996; and

(ii) the service of a Congressional employee as
a Congressional employee or military service
performed before January 1, 1996.

(C) ALTERNATIVE EFFECTIVE DATE RELATING
TO MEMBERS OF CONGRESS.—If a court of com-
petent jurisdiction makes a final determination
that a provision of this paragraph violates the
27th amendment of the United States Constitu-
tion, the effective date and application dates re-
lating to Members of Congress shall be January
1, 1997.

(2) ADMINISTRATIVE PROVISIONS.—The provi-
sions of subsections (b), (c), and (d) shall take
effect on the date of the enactment of this Act.
SEC. 6004. ACCRUAL RATES RELATING TO CER-

TAIN JUDGES WITH SIMILAR TREAT-
MENT AS CONGRESSIONAL SERVICE.

(a) JUDGE OF THE UNITED STATES COURT OF
MILITARY APPEALS.—Section 8339(d)(7) of title 5,
United States Code, is amended by striking out
“‘service.” and inserting in lieu thereof ‘‘service
performed before January 1, 1996.”".

(b) CLAIMS COURT JUDGE, BANKRUPTCY JUDGE,
UNITED STATES MAGISTRATE.—Section 8339(n) of
title 5, United States Code, is amended by strik-
ing out “‘service.” and inserting in lieu thereof
““service performed before January 1, 1996. The
annuity of any such employee is, with respect to
any service referred to in the preceding sentence
that is performed on or after January 1, 1996,
computed under subsection (a).”.

SEC. 6005. REPEAL OF AUTHORIZATION OF TRAN-

SITIONAL APPROPRIATIONS FOR
THE UNITED STATES POSTAL SERV-
ICE.

(a) REPEAL.—

(1) IN GENERAL.—Section 2004 of title 39, Unit-
ed States Code, is repealed.

(2) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(A) The table of sections for chapter 20 of
such title is amended by repealing the item re-
lating to section 2004.

(B) Section 2003(e)(2) of such title is amended
by striking ‘‘sections 2401 and 2004’’ each place
it appears and inserting ‘‘section 2401"".

(b) CLARIFICATION THAT LIABILITIES FOR-
MERLY PAID PURSUANT TO SECTION 2004 REMAIN
LIABILITIES PAYABLE BY THE POSTAL SERVICE.—
Section 2003 of title 39, United States Code, is
amended by adding at the end the following:

““(h) Liabilities of the former Post Office De-
partment to the Employees’ Compensation Fund
(appropriations for which were authorized by
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former section 2004, as in effect before the effec-
tive date of this subsection) shall be liabilities of
the Postal Service payable out of the Fund.”.

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—This section and the amend-
ments made by this section shall be effective as
of October 1, 1995.

(2) PROVISIONS RELATING TO PAYMENTS FOR
FISCAL YEAR 1996.—

(A) AMOUNTS NOT YET PAID.—No payment
may be made to the Postal Service Fund, on or
after the date of the enactment of this Act, pur-
suant to any appropriation for fiscal year 1996
authorized by section 2004 of title 39, United
States Code (as in effect before the effective date
of this section).

(B) AMOUNTS PAID.—If any payment to the
Postal Service Fund is or has been made pursu-
ant to an appropriation for fiscal year 1996 au-
thorized by such section 2004, then an amount
equal to the amount of such payment shall be
paid from such Fund into the Treasury as mis-
cellaneous receipts.

Subtitle B—Patent and Trademark Fees
SEC. 6011. PATENT AND TRADEMARK FEES.

Section 10101 of the Omnibus Budget Rec-
onciliation Act of 1990 (35 U.S.C. 41 note) is
amended—

(1) in subsection (a) by striking ‘1998’ and
inserting ‘‘2002"’;

(2) in subsection (b)(2) by striking *“1998"" and
inserting ‘“2002"’; and

(3) in subsection (c)—

(A) by striking ‘“‘through 1998’ and inserting
““through 2002’; and

(B) by adding at the end the following:

“(9) $119,000,000 in fiscal year 1999.

“(10) $119,000,000 in fiscal year 2000.

““(11) $119,000,000 in fiscal year 2001.

“(12) $119,000,000 in fiscal year 2002.”.

Subtitle C—GSA Property Sales
SEC. 6021. SALE OF GOVERNORS ISLAND, NEW
YORK.

(a) IN GENERAL.—Notwithstanding any other
provision of law, the Administrator of General
Services shall dispose of by sale at fair market
value all rights, title, and interests of the United
States in and to the land of, and improvements
to, Governors Island, New York.

(b) RIGHT OF FIRST REFUSAL.—Before a sale is
made under subsection (a) to any other parties,
the State of New York and the city of New York
shall be given the right of first refusal to pur-
chase all or part of Governors Island. Such right
may be exercised by either the State of New
York or the city of New York or by both parties
acting jointly.

(c) PROCEEDS.—Proceeds from the disposal of
Governors Island under subsection (a) shall be
deposited in the general fund of the Treasury
and credited as miscellaneous receipts.

SEC. 6022. SALE OF AIR RIGHTS.

(a) IN GENERAL.—Notwithstanding any other
provision of law, the Administrator of General
Services shall sell, at fair market value and in a
manner to be determined by the Administrator,
the air rights adjacent to Washington Union
Station described in subsection (b), including air
rights conveyed to the Administrator under sub-
section (d). The Administrator shall complete
the sale by such date as is necessary to ensure
that the proceeds from the sale will be deposited
in accordance with subsection (c).

(b) DESCRIPTION.—The air rights referred to in
subsection (a) total approximately 16.5 acres
and are depicted on the plat map of the District
of Columbia as follows:

(1) Part of lot 172, square 720.

(2) Part of lots 172 and 823, square 720.

(3) Part of lot 811, square 717.

(c) PROCEEDs.—Before September 30, 1996,
proceeds from the sale of air rights under sub-
section (a) shall be deposited in the general
fund of the Treasury and credited as miscellane-
ous receipts.

(d) CONVEYANCE OF AMTRAK AIR RIGHTS.—
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(1) GENERAL RULE.—As a condition of future
Federal financial assistance, Amtrak shall con-
vey to the Administrator of General Services on
or before December 31, 1995, at no charge, all of
the air rights of Amtrak described in subsection
(b).

(2) FAILURE TO cOMPLY.—If Amtrak does not
meet the condition established by paragraph (1),
Amtrak shall be prohibited from obligating Fed-
eral funds after March 1, 1996.

SEC. 6023. AVAILABILITY OF SURPLUS PROPERTY
FOR HOMELESS ASSISTANCE.

(a) REPEAL.—(1) Title V of the Stewart B.
McKinney Homeless Assistance Act (42 U.S.C.
11411 et seq.) is repealed.

(2) The table of contents in section 101(b) of
that Act is amended by striking the items relat-
ing to title V.

(3) This subsection shall be effective October
1, 1995.

(b) AUTHORITY TO TRANSFER SURPLUS REAL
PROPERTY FOR HOUSING Use.—Section 203 of the
Federal Property and Administrative Services
Act of 1949 (40 U.S.C. 484) is amended by adding
at the end the following:

““(r) Under such regulations as the Adminis-
trator may prescribe, and in consultation with
appropriate local governmental authorities, the
Administrator may transfer to any nonprofit or-
ganization which exists for the primary purpose
of providing housing or housing assistance for
homeless individuals or families, such surplus
real property, including buildings, fixtures, and
equipment situated thereon, as is needed for
housing use.

““(s)(1) Under such regulations as the Admin-
istrator may prescribe, and in consultation with
appropriate local governmental authorities, the
Administrator may transfer to any non-profit
organization which exists for the primary pur-
pose of providing housing or housing assistance
for low-income individuals or families such sur-
plus real property, including buildings, fixtures,
and equipment situated thereon, as is needed for
housing use.

“(2) In making transfers under this sub-
section, the Administrator shall take such ac-
tions, which may include grant agreements with
an organization receiving a grant, as may be
necessary to ensure that—

““(A) assistance provided under this subsection
is used to facilitate and encourage homeowner-
ship opportunities through the construction of
self-help housing, under terms which require
that the person receiving the assistance contrib-
ute a significant amount of labor toward the
construction; and

“(B) the dwellings constructed with property
transferred under this subsection shall be qual-
ity dwellings that comply with local building
and safety codes and standards and shall be
available at prices below the prevailing market
prices.”.

TITLE VII—TRANSFORMATION OF THE

MEDICAID PROGRAM
SEC. 7000. SHORT TITLE OF TITLE; TABLE OF
CONTENTS OF TITLE.

(a) SHORT TITLE OF TITLE.—This title may be
cited as the ‘““Medicaid Transformation Act of
19957,

(b) TABLE OF CONTENTS OF TITLE.—The table
of contents of this title is as follows:

Sec. 7000. Short title of title; table of contents of
title.

Transformation of medicaid program.

Termination of current program and
transition.

Medicare/MediGrant integration dem-
onstration project.

SEC. 7001. TRANSFORMATION OF MEDICAID PRO-

GRAM.

The Social Security Act is amended by adding
at the end the following new title:

“TITLE XXI—MEDIGRANT PROGRAM FOR
LOW-INCOME INDIVIDUALS AND FAMILIES
““TABLE OF CONTENTS OF TITLE

““Sec. 2100. Purpose; State MediGrant plans.

7001.
7002.

Sec.
Sec.

Sec. 7003.
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“PART A—OBJECTIVES, GOALS, AND

PERFORMANCE UNDER STATE PLANS

2101. Description of strategic objectives
and performance goals.

Annual reports.

Periodic, independent evaluations.

Description of process for
MediGrant plan development.

Consultation in MediGrant plan de-
velopment.

“PART B—ELIGIBILITY, BENEFITS, AND SET-

ASIDES

Eligibility and benefits.

Set-asides of funds.

Premiums and cost-sharing.

Description of process for develop-
ing capitation payment rates.

2115. Preventing spousal impoverishment.

2116. State flexibility.
“PART C—PAYMENTS TO STATES

2121. Allotment of funds among States.

2122. Payments to States.

2123. Limitation on use of funds;
allowance.

“PART D—PROGRAM INTEGRITY AND QUALITY

““Sec. 2131. Use of audits to achieve fiscal integ-
rity.

2132. Fraud prevention program.

2133. Information concerning sanctions
taken by State licensing authori-
ties against health care practi-
tioners and providers.

2134. State MediGrant fraud
units.

2135. Recoveries from third parties and
others.

2136. Assignment of rights of payment.

2137. Quality assurance requirements for
nursing facilities.

2138. Other provisions promoting program
integrity.

“PART E—ESTABLISHMENT AND AMENDMENT OF

MEDIGRANT PLANS

*‘Sec.

2102.
2103.
2104.

“‘Sec.
““Sec.
*‘Sec.

*‘Sec. 2105.

2111.
2112.
2113.
2114.

“‘Sec.
““Sec.
*‘Sec.
*‘Sec.

““Sec.
*‘Sec.

*‘Sec.
“‘Sec.

“‘Sec. dis-

““Sec.
*‘Sec.

‘“‘Sec. control
“‘Sec.

“‘Sec.
““Sec.

*“Sec.

“‘Sec. 2151. Submittal and approval of
MediGrant plans.

““Sec. 2152. Submittal and approval of plan
amendments.

‘“‘Sec. 2153. Process for State withdrawal from
program.

““Sec. 2154. Sanctions for noncompliance.

‘“‘Sec. 2155. Secretarial authority.

““PART F—GENERAL PROVISIONS

“‘Sec. 2171. Definitions.

‘‘Sec. 2172. Treatment of territories.

““Sec. 2173. Description of treatment of Indian
Health Service facilities.

‘““‘Sec. 2174. Application of certain general provi-
sions.

‘“Sec. 2175. MediGrant master drug rebate
agreements.

“SEC. 2100. PURPOSE; STATE MEDIGRANT PLANS.

‘“(a) PURPOSE.—The purpose of this title is to
provide block grants to States to enable them to
provide medical assistance to low-income indi-
viduals and families in a more effective, effi-
cient, and responsive manner.

““(b) STATE PLAN REQUIRED.—A State is not
eligible for payment under section 2122 of this
title unless the State has submitted to the Sec-
retary under part E a plan (in this title referred
to as a ‘MediGrant plan’) that—

““(1) sets forth how the State intends to use
the funds provided under this title to provide
medical assistance to needy individuals and
families consistent with the provisions of this
title, and

“(2) is approved under such part.

““(c) CONTINUED APPROVAL.—AN approved
MediGrant plan shall continue in effect unless
and until—

““(1) the State amends the plan under section
2152,

““(2) the State terminates participation under
this title under section 2153, or

““(3) the Secretary finds substantial non-
compliance of the plan with the requirements of
this title under section 2154.
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‘“(d) STATE ENTITLEMENT.—This title con-
stitutes budget authority in advance of appro-
priations Acts, and represents the obligation of
the Federal Government to provide for the pay-
ment to States of amounts provided under part
C.

“PART A—OBJECTIVES, GOALS, AND
PERFORMANCE UNDER STATE PLANS
“SEC. 2101. DESCRIPTION OF STRATEGIC OBJEC-
TIVES AND PERFORMANCE GOALS.

““‘(a) DESCRIPTION.—A MediGrant plan shall
include a description of the strategic objectives
and performance goals the State has established
for providing health care services to low-income
populations under this title, including a general
description of the manner in which the plan is
designed to meet these objectives and goals.

“(b) CERTAIN OBJECTIVES AND GOALS RE-
QUIRED.—A MediGrant plan shall include stra-
tegic objectives and performance goals relating
to rates of childhood immunizations and reduc-
tions in infant mortality and morbidity.

“‘(c) CONSIDERATIONS.—In specifying these ob-
jectives and goals the State may consider factors
such as the following:

““(1) The State’s priorities with respect to pro-
viding assistance to low-income populations.

““(2) The State’s priorities with respect to the
general public health and the health status of
individuals eligible for assistance under the
MediGrant plan.

““(3) The State’s financial resources, the par-
ticular economic conditions in the State, and
relative adequacy of the health care infrastruc-
ture in different regions of the State.

“‘(d) PERFORMANCE MEASURES.—To the extent
practicable—

““(1) one or more performance goals shall be
established by the State for each strategic objec-
tive identified in the MediGrant plan; and

““(2) the MediGrant plan shall describe, how
program performance will be—

““(A) measured through objective, independ-
ently verifiable means, and

““(B) compared against performance goals, in
order to determine the State’s performance
under this title.

‘‘(e) PERIOD COVERED.—

““(1) STRATEGIC OBJECTIVES.—The strategic ob-
jectives shall cover a period of not less than 5
years and shall be updated and revised at least
every 3 years.

““(2) PERFORMANCE GOALS.—The performance
goals shall be established for dates that are not
more than 3 years apart.

“SEC. 2102. ANNUAL REPORTS.

““(a) IN GENERAL.—In the case of a State with
a MediGrant plan that is in effect for part or all
of a fiscal year, no later than March 31 follow-
ing such fiscal year (or March 31, 1998, in the
case of fiscal year 1996) the State shall prepare
and submit to the Secretary and the Congress a
report on program activities and performance
under this title for such fiscal year.

““(b) CONTENTS.—Each annual report under
this section for a fiscal year shall include the
following:

““(1) EXPENDITURE AND BENEFICIARY SUM-
MARY.—

“(A) INITIAL SUMMARY.—For the report for
fiscal year 1997 (and, if applicable, fiscal year
1996), a summary of all expenditures under the
MediGrant plan during the fiscal year (and dur-
ing any portions of fiscal year 1996 during
which the MediGrant plan was in effect under
this title) as follows:

“(i) Aggregate medical assistance expendi-
tures, disaggregated to the extent required to de-
termine compliance with the set-aside require-
ments of subsections (a) through (d) of section
2112 and to compute the case mix index under
section 2121(d)(3).

‘(i) For each general category of eligible in-
dividuals (specified in subsection (c)(1), aggre-
gate medical assistance expenditures and the
total and average number of eligible individuals
under the MediGrant plan.
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““(iii) By each general category of eligible in-
dividuals, total expenditures for each of the cat-
egories of health care items and services (speci-
fied in subsection (c)(2)) which are covered
under the MediGrant plan and provided on a
fee-for-service basis.

“‘(iv) By each general category of eligible indi-
viduals, total expenditures for payments to
capitated health care organizations (as defined
in section 2114(c)(1)).

“‘(v) Total administrative expenditures.

““(B) SUBSEQUENT SUMMARIES.—For reports
for each succeeding fiscal year, a summary of—

“(i) all expenditures under the MediGrant
plan, and

““(ii) the total and average number of eligible
individuals under the MediGrant plan for each
general category of eligible individuals.

““(2) UTILIZATION SUMMARY.—

“(A) INITIAL SUMMARY.—For the report for
fiscal year 1997 (and, if applicable, fiscal year
1996), summary statistics on the utilization of
health care services under the MediGrant plan
during the year (and during any portions of fis-
cal year 1996 during which the MediGrant plan
was in effect under this title) as follows:

““(i) For each general category of eligible indi-
viduals and for each of the categories of health
care items and services which are covered under
the MediGrant plan and provided on a fee-for-
service basis, the number and percentage of per-
sons who received such a type of service or item
during the period covered by the report.

“(ii) Summary of health care utilization data
reported to the State by capitated health care
organizations.

“(B) SUBSEQUENT SUMMARIES.—For reports
for each succeeding fiscal year, summary statis-
tics on the utilization of health care services
under the MediGrant plan.

““(8) ACHIEVEMENT OF PERFORMANCE GOALS.—
With respect to each performance goal estab-
lished under section 2101 and applicable to the
year involved—

““(A) a brief description of the goal;

“(B) a description of the methods to be used
to measure the attainment of such goal;

““(C) data on the actual performance with re-
spect to the goal;

““(D) a review of the extent to which the goal
was achieved, based on such data; and

“(E) if a performance goal has not been met—

““(i) why the goal was not met, and

““(ii) actions to be taken in response to such
performance, including adjustments in perform-
ance goals or program activities for subsequent
years.

““(4) PROGRAM EVALUATIONS.—A summary of
the findings of evaluations under section 2103
completed during the fiscal year covered by the
report.

““(5) FRAUD AND ABUSE AND QUALITY CONTROL
ACTIVITIES.—A general description of the State’s
activities under part D to detect and deter fraud
and abuse and to assure quality of services pro-
vided under the program.

“(6) PLAN ADMINISTRATION.—

““(A) A description of the administrative roles
and responsibilities of entities in the State re-
sponsible for administration of this title.

““(B) Organizational charts for each entity in
the State primarily responsible for activities
under this title.

“(C) A brief description of each interstate
compact (if any) the State has entered into with
other States with respect to activities under this
title.

‘(D) General citations to the State statutes
and administrative rules governing the State’s
activities under this title.

““(c) DESCRIPTION OF CATEGORIES.—In this
section:

““(1) GENERAL CATEGORIES OF ELIGIBLE INDI-
VIDUALS.—Each of the following is a general
category of eligible individuals:

““(A) Pregnant women.

““(B) Children.

““(C) Blind or disabled adults who are not el-
derly individuals.
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‘(D) Elderly individuals.

““(E) Other adults.

‘“(2) CATEGORIES OF HEALTH CARE ITEMS AND
SERVICES.—The health care items and services
described in each paragraph of section 2171(a)
shall be considered a separate category of
health care items and services.

“SEC. 2103. PERIODIC, INDEPENDENT EVALUA-
TIONS.

“(@) IN GENERAL.—During fiscal year 1998
and every third fiscal year thereafter, each
State shall provide for an evaluation of the op-
eration of its MediGrant plan under this title.

““(b) INDEPENDENT.—Each such evaluation
with respect to an activity under the MediGrant
plan shall be conducted by an entity that is nei-
ther responsible under State law for the submis-
sion of the State MediGrant plan (or part there-
of) nor responsible for administering (or super-
vising the administration of) the activity. If con-
sistent with the previous sentence, such an en-
tity may be a college or university, a State agen-
cy, a legislative branch agency in a State, or an
independent contractor.

““(c) RESEARCH DESIGN.—Each such evalua-
tion shall be conducted in accordance with a re-
search design that is based on generally accept-
ed models of survey design and sampling and
statistical analysis.

“SEC. 2104. DESCRIPTION OF PROCESS FOR
MEDIGRANT PLAN DEVELOPMENT.

“Each MediGrant plan shall include a de-
scription of the process under which the plan
shall be developed and implemented in the State
(consistent with section 2105).

“SEC. 2105. CONSULTATION IN MEDIGRANT PLAN
DEVELOPMENT.

““(a) PuBLIC NOTICE PROCESS.—Before submit-
ting a MediGrant plan or a plan amendment de-
scribed in subsection (c) to the Secretary under
part E, a State shall provide—

““(1) public notice respecting the submittal of
the proposed plan or amendment, including a
general description of the plan or amendment,

““(2) a means for the public to inspect or ob-
tain a copy (at reasonable charge) of the pro-
posed plan or amendment,

““(3) an opportunity for submittal and consid-
eration of public comments on the proposed plan
or amendment, and

‘“(4) for consultation with one or more advi-

sory committees established and maintained by
the State.
The previous sentence shall not apply to a revi-
sion of a MediGrant plan (or revision of an
amendment to a plan) made by a State under
section 2154(c)(1) or to a plan amendment with-
drawal described in section 2154(c)(4).

““(b) CONTENTS OF NOTICE.—A notice under
subsection (a)(1) for a proposed plan or amend-
ment shall include a description of—

‘(1) the general purpose of the proposed plan
or amendment (including applicable effective
dates),

““(2) where the public may inspect the pro-
posed plan or amendment,

““(3) how the public may obtain a copy of the
proposed plan or amendment and the applicable
charge (if any) for the copy, and

““(4) how the public may submit comments on
the proposed plan or amendment, including any
deadlines applicable to consideration of such
comments.

““(c) AMENDMENTS DESCRIBED.—AN amend-
ment to a MediGrant plan described in this sub-
section is an amendment which makes a mate-
rial and substantial change in eligibility under
the MediGrant plan or the benefits provided
under the plan.

““(d) PuBLICATION.—Notices under this section
may be published (as selected by the State) in
one or more daily newspapers of general circula-
tion in the State or in any publication used by
the State to publish State statutes or rules.

‘“(e) COMPARABLE PROCESS.—A separate no-
tice, or notices, shall not be required under this
section for a State if notice of the MediGrant
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plan or an amendment to the plan will be pro-
vided under a process specified in State law that
is substantially equivalent to the notice process
specified in this section.

“PART B—ELIGIBILITY, BENEFITS, AND SET-

ASIDES
“SEC. 2111. ELIGIBILITY AND BENEFITS.

‘“(a) DESCRIPTION OF GENERAL ELIGIBILITY
AND BENEFITS.—Each MediGrant plan shall in-
clude a description (consistent with this title) of
the following:

‘(1) GENERAL ELIGIBILITY STANDARDS.—The
general eligibility standards of the plan for eli-
gible low-income individuals (including individ-
uals described in subsection (b)), including—

“(A) any limitations as to the duration of eli-
gibility,

““(B) any eligibility standards relating to age,
income and resources (including any standards
relating to spenddowns and disposition of re-
sources), residency, disability status, immigra-
tion status, or employment status of individuals,

““(C) methods of establishing and continuing
eligibility and enrollment, including the meth-
odology for computing family income,

““(D) the eligibility standards in the plan that
protect the income and resources of a married
individual who is living in the community and
whose spouse is residing in an institution in
order to prevent the impoverishment of the com-
munity spouse, and

““(E) any other standards relating to eligibility
for medical assistance under the plan.

““(2) SCOPE OF ASSISTANCE.—The amount, du-
ration, and scope of health care services and
items covered under the plan, including dif-
ferences among different eligible population
groups.

““(3) DELIVERY METHOD.—The State’s ap-
proach to delivery of medical assistance, includ-
ing a general description of—

“(A) the use (or intended use) of vouchers,
fee-for-service, or managed care arrangements
(such as capitated health care plans, case man-
agement, and case coordination); and

““(B) utilization control systems.

‘“(4) FEE-FOR-SERVICE BENEFITS.—To0 the ex-
tent that medical assistance is furnished on a
fee-for-service basis—

“(A) how the State determines the qualifica-
tions of health care providers eligible to provide
such assistance; and

“(B) how the State determines rates of reim-
bursement for providing such assistance.

““(5) COST-SHARING.—Beneficiary cost-sharing
(if any), including variations in such cost-shar-
ing by population group or type of service and
financial responsibilities of parents of recipients
who are children and the spouses of recipients.

““(6) UTILIZATION INCENTIVES.—Incentives or
requirements (if any) to encourage the appro-
priate utilization of services.

““(7) SUPPORT FOR CERTAIN HOSPITALS.—

“(A) IN GENERAL.—With respect to hospitals
described in subparagraph (B) located in the
State, a description of the extent to which provi-
sions are made for expenditures for items and
services furnished by such hospitals and covered
under the MediGrant plan.

““(B) HOSPITALS DESCRIBED.—A hospital de-
scribed in this subparagraph is a short-term
acute care general hospital or a children’s hos-
pital, the low-income utilization rate of which
exceeds the lesser of—

““(i) 1 standard deviation above the mean low-
income utilization rate for hospitals receiving
payments under a MediGrant plan in the State
in which such hospital is located, or

‘(i) 1¥» standard deviations above the mean
low-income utilization rate for hospitals receiv-
ing such payments in the 50 States and the Dis-
trict of Columbia.

“(C) LOW-INCOME UTILIZATION RATE.—For
purposes of subparagraph (B), the term ‘low-in-
come utilization rate’ means, for a hospital, a
fraction (expressed as a percentage), the numer-
ator of which is the hospital’s number of patient
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days attributable to patients who (for such
days) were eligible for medical assistance under
a MediGrant plan or were uninsured in a pe-
riod, and the denominator of which is the total
number of the hospital’s patient days in that pe-
riod.

“(D) PATIENT DAYSs.—For purposes of sub-
paragraph (C), the term ‘patient day’ includes
each day in which—

‘(i) an individual, including a newborn, is an
inpatient in the hospital, whether or not the in-
dividual is in a specialized ward and whether or
not the individual remains in the hospital for
lack of suitable placement elsewhere; or

“(ii) an individual makes one or more out-
patient visits to the hospital.

““(b) MANDATORY COVERAGE.—Each
MediGrant plan shall provide for making medi-
cal assistance available (subject to the eligibility
standards described under the plan pursuant to
subsection (a)(1) and State flexibility of benefits
under section 2116) to—

‘(1) any pregnant woman or child under the
age of 13 whose family income does not exceed
the poverty line applicable to a family of the
size involved, and

“(2) any individual who is disabled, as de-
fined by the State.

“(c) IMMUNIZATIONS FOR CHILDREN.—The
MediGrant plan shall provide medical assistance
for immunizations for children eligible for any
medical assistance under the MediGrant plan,
in accordance with a schedule for immuniza-
tions established by the Health Department of
the State in consultation with the individuals
and entities in the State responsible for the ad-
ministration of the plan.

““(d) FAMILY PLANNING SERVICES.—The
MediGrant plan shall provide prepregnancy
planning services and supplies as specified by
the State.

““(e) PREEXISTING CONDITION EXCLUSIONS.—
Notwithstanding any other provision of this
title—

‘(1) a MediGrant plan may not deny or ex-
clude coverage of any item or service for an eli-
gible individual for benefits under the
MediGrant plan for such item or service on the
basis of a preexisting condition; and

“(2) if a State contracts or makes other ar-
rangements (through the eligible individual or
through another entity) with a capitated health
care organization, insurer, or other entity, for
the provision of items or services to eligible indi-
viduals under the MediGrant plan and the State
permits such organization, insurer, or other en-
tity to exclude coverage of a covered item or
service on the basis of a preexisting condition,
the State shall provide, through its MediGrant
plan, for such coverage (through direct payment
or otherwise) for any such covered item or serv-
ice denied or excluded on the basis of a preexist-
ing condition.

“(f) FAMILY RESPONSIBILITY.—A MediGrant
plan may not require an adult child with a fam-
ily income below the State median income (as
determined by the State) applicable to a family
of the size involved to contribute to the cost of
covered nursing facility services and other long-
term care services for the child’s parent under
the plan.

““(g) SOLVENCY STANDARDS FOR CAPITATED
HEALTH CARE ORGANIZATIONS.—

““(1) IN GENERAL.—A State may not contract
with a capitated health care organization, as
defined in section 2114(c)(1), for the provision of
medical assistance under a MediGrant plan
under which the organization is—

“(A) at full financial risk, as defined by the
State, unless the organization meets solvency
standards established by the State for private
health maintenance organizations, or

“(B) is not at such risk, unless the organiza-
tion meets solvency standards that are estab-
lished under the MediGrant plan.

““(2) TREATMENT OF PUBLIC ENTITIES.—Para-
graph (1) shall not apply to an organization
that is a public entity or if the solvency of such
organization is guaranteed by the State.
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““(3) TRANSITION.—In the case of a capitated
health care organization that as of the date of
the enactment of this title has entered into a
contract with a State for the provision of medi-
cal assistance under title XIX under which the
organization assumes full financial risk and is
receiving capitation payments, paragraph (1)
shall not apply to such organization until 3
years after the date of the enactment of this
title.

“SEC. 2112. SET-ASIDES OF FUNDS.

““(a) FOR TARGETED LOW-INCOME FAMILIES.—

““(1) IN GENERAL.—Subject to subsection (f), a
MediGrant plan shall provide that the amount
of funds expended under the plan for medical
assistance for targeted low-income families (as
defined in paragraph (3)) for a fiscal year shall
be not less than the minimum low-income-family
percentage specified in paragraph (2) of the
total funds expended under the plan for all
medical assistance for the fiscal year.

““(2) MINIMUM LOW-INCOME-FAMILY PERCENT-
AGE.—The minimum low-income-family percent-
age specified in this paragraph for a State is
equal to 85 percent of the average percentage of
the expenditures under title XIX for medical as-
sistance in the State during Federal fiscal years
1992 through 1994 which were attributable to ex-
penditures for medical assistance for mandated
benefits (as defined in subsection (h)) furnished
to individuals—

““(A) who (at the time of furnishing the assist-
ance) were under 65 years of age;

““(B) whose coverage (at such time) under a
State plan under title XIX was required under
Federal law; and

““(C) whose eligibility for such coverage (at
such time) was not on a basis directly related to
disability status, including being blind.

““(3) TARGETED LOW-INCOME FAMILY DE-
FINED.—In this subsection, the term ‘targeted
low-income family’ means a family (which may
be an individual)—

“(A) which includes a child or a pregnant
woman; and

““(B) the income of which does not exceed 185
percent of the poverty line applicable to a fam-
ily of the size involved.

““(b) FOR LOW-INCOME ELDERLY.—

‘(1) SET-ASIDES.—Subject to subsection (f)—

““(A) GENERAL SET-ASIDE.—A MediGrant plan
shall provide that the amount of funds ex-
pended under the plan for medical assistance
for eligible low-income elderly individuals for a
fiscal year shall be not less than the minimum
low-income-elderly percentage specified in para-
graph (2)(A) of the total funds expended under
the plan for all medical assistance for the fiscal
year.

““(B) SET-ASIDE FOR MEDICARE PREMIUM AS-
SISTANCE.—A MediGrant plan shall provide that
the amount of funds expended under the plan
for medical assistance for medicare cost-sharing
described in section 2171(c)(1) for a fiscal year
shall be not less than the minimum medicare
premium assistance percentage specified in
paragraph (2)(B) of the total funds expended
under the plan for all medical assistance for the
fiscal year. The MediGrant plan shall provide
priority for such making such assistance avail-
able for targeted low-income elderly individuals
(as defined in paragraph (3)).

““(2) MINIMUM PERCENTAGES.—

““(A) FOR GENERAL SET-ASIDE.—The minimum
low-income-elderly percentage specified in this
subparagraph for a State is equal to 85 percent
of the average percentage of the expenditures
under title XIX for medical assistance in the
State during Federal fiscal years 1992 through
1994 which was attributable to expenditures for
medical assistance for mandated benefits fur-
nished to individuals—

(i) whose eligibility for such assistance was
based on their being 65 years of age or older;
and

“(it)(1) whose coverage (at such time) under a
State plan under title XIX was required under
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Federal law, or (I1) who (at such time) were
residents of a nursing facility.

““(B) FOR SET-ASIDE FOR MEDICARE PREMIUM
ASSISTANCE.—The minimum medicare premium
assistance percentage specified in this subpara-
graph for a State is equal to 90 percent of the
average percentage of the expenditures under
title XIX for medical assistance in the State
during Federal fiscal years 1993 through 1995
which was attributable to expenditures for medi-
cal assistance for medicare premiums described
in section 1905(p)(3)(A) for individuals whose
coverage (at such time) for such assistance for
such premiums under a State plan under title
XIX was required under Federal law.

““(3) TARGETED LOW-INCOME ELDERLY INDIVID-
UAL DEFINED.—In this subsection, the term ‘tar-
geted low-income elderly individual’ means an
elderly individual whose family income does not
exceed 100 percent of the poverty line applicable
to a family of the size involved.

““(c) FOR Low-INCOME DISABLED PERSONS.—

““(1) IN GENERAL.—Subject to subsection (f), a
MediGrant plan shall provide that the percent-
age of funds expended under the plan for medi-
cal assistance for eligible low-income individuals
who are not elderly individuals and who are eli-
gible for such assistance on the basis of a dis-
ability, including being blind, for a fiscal year is
not less than the minimum low-income-disabled
percentage specified in paragraph (2) of the
total funds expended under the plan for medical
assistance for the fiscal year.

“(2) MINIMUM LOW-INCOME-DISABLED PER-
CENTAGE.—The minimum low-income-disabled
percentage specified in this paragraph for a
State is equal to 85 percent of the average per-
centage of the expenditures under title XIX for
medical assistance in the State during Federal
fiscal years 1992 through 1994 which was attrib-
utable to expenditures for medical assistance for
mandated benefits furnished to individuals—

“(A) whose coverage (at such time) under a
State plan under title XIX was required under
Federal law; and

““(B) whose coverage (at such time) was on a
basis directly related to disability status, includ-

ing being blind.
**(d) FOR SERVICES PROVIDED AT FEDERALLY-
QUALIFIED HEALTH CENTERS AND RURAL

HEALTH CLINICS.—Subject to subsection (f), a
MediGrant plan shall provide that the amount
of funds expended under the plan for medical
assistance for services provided at rural health
clinics (as defined in section 1861(aa)(2)) and
Federally-qualified health centers (as defined in
section 1861(aa)(4)), for eligible low-income indi-
viduals for a fiscal year is not less than 85 per-
cent of the average annual expenditures under
title XIX for medical assistance in the State
during Federal fiscal years 1992 through 1994
which were attributable to expenditures for
medical assistance for rural health clinic serv-
ices and Federally-qualified health center serv-
ices (as defined in section 1905(1)).

““(e) USE OF RESIDUAL FUNDS.—

““(1) IN GENERAL.—Subject to limitations on
payment under section 2123, any funds not re-
quired to be expended under the set-asides
under the previous subsections may be expended
under the MediGrant plan for any of the follow-
ing:

g‘(A) ADDITIONAL MEDICAL ASSISTANCE.—Medi-
cal assistance for eligible low-income individuals
(as defined in section 2171(b)), in addition to
any medical assistance made available under a
previous subsection.

“(B) MEDICALLY-RELATED SERVICES.—Pay-
ment for medically-related services (as defined
in paragraph (2)).

““(C) ADMINISTRATION.—Payment for the ad-
ministration of the MediGrant plan.

““(2) MEDICALLY-RELATED SERVICES DEFINED.—
In this title, the term ‘medically-related services’
means services reasonably related to, or in direct
support of, the State’s attainment of one or more
of the strategic objectives and performance goals
established under section 2101, but does not in-
clude items and services included on the list
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under section 2171(a) (relating to the definition
of medical assistance).

““(f) EXCEPTIONS TO MINIMUM SET-ASIDES.—

““(1) ALTERNATIVE MINIMUM SET-ASIDES.—

““(A) IN GENERAL.—A State may provide in its
MediGrant plan (through an amendment to the
plan) for a lower percentage of expenditures
than the minimum percentages specified in any
(or all) of paragraphs (2) of subsections (a), (b),
(c), and (d) if the State determines (and certifies
to the Secretary) that—

“(i) the health care needs of the low-income
populations described in paragraph (1) of the
subsections (a), (b), (c), or (d) who are eligible
for medical assistance under the plan during the
previous fiscal year (or medicare premium assist-
ance needs described in subsection (b)(1)(B)) can
be reasonably met without the expenditure of
the percentages otherwise required to be ex-
pended,

““(ii) the performance goals established under
section 2101 relating to the respective population
can reasonably be met with the expenditure of
such lower percentage of funds, and

““(iii) in the case of subsection (d) with respect
to rural health clinic services and Federally-
qualified health center services, the health care
needs of eligible low-income individuals residing
in medically underserved rural areas can rea-
sonably be met without the level of expenditure
for such services otherwise required and the per-
formance goals established under section 2101
relating to such individuals can reasonably be
met with such lower level of expenditures.

““(B) PERIOD OF APPLICATION.—The deter-
mination and certification under subparagraph
(A) shall be made for such period as a State may
request, but may not be made for a period of
more than 3 consecutive Federal fiscal years (be-
ginning with the first fiscal year for which the
lower percentage is sought). A new determina-
tion and certification must be made under such
clause for any subsequent period.

““(C) NO EXCEPTION PERMITTED BEFORE FISCAL
YEAR 1998.—This paragraph may not apply with
respect to the percentages described in para-
graphs (2) of subsections (a), (b), and (c) for a
fiscal year before fiscal year 1998.

““(2) INDEPENDENT CERTIFICATION OF COMPLI-
ANCE WITH GOALS.—

“(A) IN GENERAL.—For purposes of section
2151(c), a MediGrant plan shall not be consid-
ered to be in substantial violation of the require-
ments of this section if the amount of actual
State expenditures specified in any (or all) of
paragraphs (1) of subsections (a), (b), (c), and
(d) is lower than the minimum percentages spec-
ified in any (or all) of paragraphs (2) of such
subsections if an independent actuary deter-
mines and certifies to the State that the
MediGrant plan is reasonably designed to result
in a level of expenditures which is consistent
with the requirements of such subsections.

“(B) LIMIT ON VARIATION.—Subparagraph (A)
shall not apply in the case of a MediGrant plan
for which the actual State expenditures de-
scribed in any (or all) of paragraphs (1) of sub-
sections (a), (b), (c), and (d) are less than 95
percent of the expenditures which would be
made if the amount of State expenditures speci-
fied in any (or all) of such paragraphs was
equal to the applicable minimum percentage
specified in any (or all) of paragraphs (2) of
such subsections.

““(g) COMPUTATIONS.—States shall calculate
the minimum percentages under paragraphs (2)
of subsections (a), (b), (c), and (d) in a reason-
able manner consistent with reports submitted to
the Secretary for the fiscal years involved and
medical assistance attributable to the exception
provided under section 1903(v)(2) shall not be
considered to be expenditures for medical assist-
ance.

““(h) BENEFITS INCLUDED FOR PURPOSES OF
COMPUTING SET-ASIDES.—In this section, the
term ‘mandated benefits’—

““(1) means medical assistance for items and
services described in section 1905(a) to the extent
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such assistance with respect to such items and
services was required to be provided under title
XIX,

““(2) includes medical assistance for medicare
cost-sharing only to the extent such assistance
was required to be provided under section
1902(a)(10)(E), and

““(3) does not include medical assistance at-
tributable to disproportionate share payment
adjustments described in section 1923.

“SEC. 2113. PREMIUMS AND COST-SHARING.

‘“(a) IN GENERAL.—Subject to subsection (b), if
any charges are imposed under the MediGrant
plan for cost-sharing (as defined in subsection
(d)), such cost-sharing shall be pursuant to a
public cost-sharing schedule.

““(b) LIMITATION ON PREMIUM AND CERTAIN
COST-SHARING FOR LOW-INCOME FAMILIES IN-
CLUDING CHILDREN OR PREGNANT WOMEN.—

““(1) IN GENERAL.—IN the case of a pregnant
woman or a child who is a member of a family
described in paragraph (2)—

““(A) the plan shall not impose any premium,
and

““(B) the plan shall not (except as provided in
subsection (c)(1)) impose any cost-sharing with
respect to primary and preventive care services
(as defined by the State) covered under the
MediGrant plan for children or pregnant women
unless such cost-sharing is nominal in nature.

““(2) FAMILY DESCRIBED.—A family described
in this paragraph is a family (which may be an
individual) which—

““(A) includes a child or a pregnant woman,

“(B) is made eligible for medical assistance
under the MediGrant plan, and

““(C) the income of which does not exceed 100
percent of the poverty line applicable to a fam-
ily of the size involved.

‘“(c) CERTAIN COST-SHARING PERMITTED.—
Nothing in this section shall be construed as
preventing a MediGrant plan (consistent with
subsection (b))—

““(1) from imposing cost-sharing to discourage
the inappropriate use of emergency medical
services delivered through a hospital emergency
room, a medical transportation provider, or oth-
erwise,

““(2) from imposing premiums and cost-sharing
differentially in order to encourage the use of
primary and preventive care and discourage un-
necessary or less economical care,

““(3) from scaling cost-sharing in a manner
that reflects economic factors, employment sta-
tus, and family size,

‘“(4) from scaling cost-sharing based on the
availability to the individual or family of other
health insurance coverage, or

““(5) from scaling cost-sharing based on par-
ticipation in employment training programs,
drug or alcohol abuse treatment, counseling pro-
grams, or other programs promoting personal re-
sponsibility.

““(d) CosT-SHARING DEFINED.—In this section,
the term ‘cost-sharing’ includes copayments,
deductibles, coinsurance, and other charges for
the provision of health care services.

“SEC. 2114. DESCRIPTION OF PROCESS FOR DE-
VELOPING CAPITATION PAYMENT
RATES.

““(a) IN GENERAL.—If a State contracts (or in-
tends to contract) with a capitated health care
organization (as defined in subsection (c)(1))
under which the State makes a capitation pay-
ment (as defined in subsection (c)(2)) to the or-
ganization for providing or arranging for the
provision of medical assistance under the
MediGrant plan for a group of services, includ-
ing at least inpatient hospital services and phy-
sicians’ services, the plan shall include a de-
scription of the following:

““(1) USE OF ACTUARIAL SCIENCE.—The extent
and manner in which the State uses actuarial
science—

“(A) to analyze and project health care ex-
penditures and utilization for individuals en-
rolled (or to be enrolled) in such an organiza-
tion under the MediGrant plan, and
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““(B) to develop capitation payment rates, in-
cluding a brief description of the general meth-
odologies used by actuaries.

““(2) QUALIFICATIONS OF ORGANIZATIONS.—The
general qualifications, including any accredita-
tion, State licensure or certification, or provider
network standards, required by the State for
participation of capitated health care organiza-
tions under the MediGrant plan.

““(3) DISSEMINATION PROCESS.—The process
used by the State under subsection (b) and oth-
erwise to disseminate, before entering into con-
tracts with capitated health care organizations,
actuarial information to such organizations on
the historical fee-for-service costs (or, if not
available, other recent financial data associated
with providing covered services) and utilization
associated with individuals described in para-
graph (1)(A).

“(b) PuBLIC NOTICE AND COMMENT.—Under
the MediGrant plan the State shall provide a
process for providing, before the beginning of
each contract year—

““(1) public notice of—

“(A) the amounts of the capitation payments
(if any) made under the plan for the contract
year preceding the public notice, and

“(B)(i) the information described under sub-
section (a)(1) with respect to capitation pay-
ments for the contract year involved, or (ii)
amounts of the capitation payments the State
expects to make for the contract year involved,
unless such information is designated as propri-
etary and not subject to public disclosure under
State law, and

““(2) an opportunity for receiving public com-
ment on the amounts and information for which
notice is provided under paragraph (1).

“‘(c) DEFINITIONS.—In this title:

““(1) CAPITATED HEALTH CARE ORGANIZA-
TION.—The term ‘capitated health care organi-
zation’ means a health maintenance organiza-
tion or any other entity (including a health in-
suring organization, managed care organiza-
tion, prepaid health plan, integrated service
network, or similar entity) which under State
law is permitted to accept capitation payments
for providing (or arranging for the provision of)
a group of items and services including at least
inpatient hospital services and physicians’ serv-
ices.

““(2) CAPITATION PAYMENT.—The term ‘capita-
tion payment’ means, with respect to payment,
payment on a prepaid capitation basis or any
other risk basis to an entity for the entity’s pro-
vision (or arranging for the provision) of a
group of items and services, including at least
inpatient hospital services and physicians’ serv-
ices.

“SEC. 2115. PREVENTING SPOUSAL IMPOVERISH-
MENT.

““(a) SPECIAL TREATMENT FOR INSTITUTIONAL-
1IZED SPOUSES.—

““(1) SUPERSEDES OTHER PROVISIONS.—In de-
termining the eligibility for medical assistance of
an institutionalized spouse (as defined in sub-
section (h)(1)), the provisions of this section su-
persede any other provision of this title which is
inconsistent with them.

““(2) DOES NOT AFFECT CERTAIN DETERMINA-
TIONS.—EXxcept as this section specifically pro-
vides, this section does not apply to—

““(A) the determination of what constitutes in-
come or resources, or

““(B) the methodology and standards for deter-
mining and evaluating income and resources.

““(3) NO APPLICATION IN COMMONWEALTHS AND
TERRITORIES.—This section shall only apply to a
State that is one of the 50 States or the District
of Columbia.

““(b) RULES FOR TREATMENT OF INCOME.—

““(1) SEPARATE TREATMENT OF INCOME.—Dur-
ing any month in which an institutionalized
spouse is in the institution, except as provided
in paragraph (2), no income of the community
spouse shall be deemed available to the institu-
tionalized spouse.

““(2) ATTRIBUTION OF INCOME.—In determining
the income of an institutionalized spouse or
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community spouse for purposes of the post-eligi-
bility income determination described in sub-
section (d), except as otherwise provided in this
section and regardless of any State laws relating
to community property or the division of marital
property, the following rules apply:

““(A) NON-TRUST PROPERTY.—Subject to sub-
paragraphs (C) and (D), in the case of income
not from a trust, unless the instrument provid-
ing the income otherwise specifically provides—

“(i) if payment of income is made solely in the
name of the institutionalized spouse or the com-
munity spouse, the income shall be considered
available only to that respective spouse,

“(ii) if payment of income is made in the
names of the institutionalized spouse and the
community spouse, ¥ of the income shall be
considered available to each of them, and

“(iii) if payment of income is made in the
names of the institutionalized spouse or the
community spouse, or both, and to another per-
son or persons, the income shall be considered
available to each spouse in proportion to the
spouse’s interest (or, if payment is made with re-
spect to both spouses and no such interest is
specified, ¥ of the joint interest shall be consid-
ered available to each spouse).

““(B) TRUST PROPERTY.—In the case of a
trust—

““(i) except as provided in clause (ii), income
shall be attributed in accordance with the provi-
sions of this title; and

“(ii) income shall be considered available to
each spouse as provided in the trust, or, in the
absence of a specific provision in the trust—

“(1) if payment of income is made solely to the
institutionalized spouse or the community
spouse, the income shall be considered available
only to that respective spouse,

“(I1) if payment of income is made to both the
institutionalized spouse and the community
spouse, Y2 of the income shall be considered
available to each of them, and

“(111) if payment of income is made to the in-
stitutionalized spouse or the community spouse,
or both, and to another person or persons, the
income shall be considered available to each
spouse in proportion to the spouse’s interest (or,
if payment is made with respect to both spouses
and no such interest is specified, %2 of the joint
interest shall be considered available to each
spouse).

““(C) PROPERTY WITH NO INSTRUMENT.—In the
case of income not from a trust in which there
is no instrument establishing ownership, subject
to subparagraph (D), ¥ of the income shall be
considered to be available to the institutional-
ized spouse and ¥z to the community spouse.

‘(D) REBUTTING OWNERSHIP.—The rules of
subparagraphs (A) and (C) are superseded to
the extent that an institutionalized spouse can
establish, by a preponderance of the evidence,
that the ownership interests in income are other
than as provided under such subparagraphs.

““(c) RULES FOR TREATMENT OF RESOURCES.—

‘(1) COMPUTATION OF SPOUSAL SHARE AT TIME
OF INSTITUTIONALIZATION.—

““(A) TOTAL JOINT RESOURCES.—There shall be
computed (as of the beginning of the first con-
tinuous period of institutionalization of the in-
stitutionalized spouse)—

““(i) the total value of the resources to the ex-
tent either the institutionalized spouse or the
community spouse has an ownership interest,
and

““(ii) a spousal share which is equal to ¥ of
such total value.

““(B) ASSESSMENT.—At the request of an insti-
tutionalized spouse or community spouse, at the
beginning of the first continuous period of insti-
tutionalization of the institutionalized spouse
and upon the receipt of relevant documentation
of resources, the State shall promptly assess and
document the total value described in subpara-
graph (A)(i) and shall provide a copy of such
assessment and documentation to each spouse
and shall retain a copy of the assessment for use
under this section. If the request is not part of
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an application for medical assistance under this
title, the State may, at its option as a condition
of providing the assessment, require payment of
a fee not exceeding the reasonable expenses of
providing and documenting the assessment. At
the time of providing the copy of the assessment,
the State shall include a notice indicating that
the spouse will have a right to a fair hearing
under subsection (e)(2).

““(2) ATTRIBUTION OF RESOURCES AT TIME OF
INITIAL ELIGIBILITY DETERMINATION.—IN deter-
mining the resources of an institutionalized
spouse at the time of application for medical as-
sistance under this title, regardless of any State
laws relating to community property or the divi-
sion of marital property—

““(A) except as provided in subparagraph (B),
all the resources held by either the institutional-
ized spouse, community spouse, or both, shall be
considered to be available to the institutional-
ized spouse, and

““(B) resources shall be considered to be avail-
able to an institutionalized spouse, but only to
the extent that the amount of such resources ex-
ceeds the amount computed under subsection
F)(2)(A) (as of the time of application for medi-
cal assistance).

“(3) ASSIGNMENT OF SUPPORT RIGHTS.—The in-
stitutionalized spouse shall not be ineligible by
reason of resources determined under paragraph
(2) to be available for the cost of care where—

““(A) the institutionalized spouse has assigned
to the State any rights to support from the com-
munity spouse,

‘“(B) the institutionalized spouse lacks the
ability to execute an assignment due to physical
or mental impairment but the State has the right
to bring a support proceeding against a commu-
nity spouse without such assignment, or

““(C) the State determines that denial of eligi-
bility would work an undue hardship.

‘“(4) SEPARATE TREATMENT OF RESOURCES
AFTER ELIGIBILITY FOR MEDICAL ASSISTANCE ES-
TABLISHED.—During the continuous period in
which an institutionalized spouse is in an insti-
tution and after the month in which an institu-
tionalized spouse is determined to be eligible for
medical assistance under this title, no resources
of the community spouse shall be deemed avail-
able to the institutionalized spouse.

“(5) RESOURCES DEFINED.—In this section, the
term ‘resources’ does not include—

““(A) resources excluded under subsection (a)
or (d) of section 1613, and

““(B) resources that would be excluded under
section 1613(a)(2)(A) but for the limitation on
total value described in such section.

““(d) PROTECTING INCOME FOR COMMUNITY
SPOUSE.—

‘(1) ALLOWANCES TO BE OFFSET FROM INCOME
OF INSTITUTIONALIZED SPOUSE.—After an insti-
tutionalized spouse is determined or redeter-
mined to be eligible for medical assistance, in de-
termining the amount of the spouse’s income
that is to be applied monthly to payment for the
costs of care in the institution, there shall be de-
ducted from the spouse’s monthly income the
following amounts in the following order:

““(A) A personal needs allowance (described in
paragraph (2)(A)), in an amount not less than
the amount specified in paragraph (2)(C).

““(B) A community spouse monthly income al-
lowance (as defined in paragraph (3)), but only
to the extent income of the institutionalized
spouse is made available to (or for the benefit
of) the community spouse.

“(C) A family allowance, for each family
member, equal to at least ¥z of the amount by
which the amount described in paragraph
(4)(A)(i) exceeds the amount of the monthly in-
come of that family member.

(D) Amounts for incurred expenses for medi-

cal or remedial care for the institutionalized
spouse as provided under paragraph (6).
In subparagraph (C), the term ‘family member’
only includes minor or dependent children, de-
pendent parents, or dependent siblings of the in-
stitutionalized or community spouse who are re-
siding with the community spouse.
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““(2) PERSONAL NEEDS ALLOWANCE.—

“(A) IN GENERAL.—The MediGrant plan must
provide that, in the case of an institutionalized
individual or couple described in subparagraph
(B), in determining the amount of the individ-
ual’s or couple’s income to be applied monthly
to payment for the cost of care in an institution,
there shall be deducted from the monthly income
(in addition to other allowances otherwise pro-
vided under the plan) a monthly personal needs
allowance—

““(i) which is reasonable in amount for cloth-
ing and other personal needs of the individual
(or couple) while in an institution, and

““(ii) which is not less (and may be greater)
than the minimum monthly personal needs al-
lowance described in subparagraph (C).

““(B) INSTITUTIONALIZED INDIVIDUAL OR COU-
PLE DEFINED.—In this paragraph, the term ‘in-
stitutionalized individual or couple’ means an
individual or married couple—

“(@i) who is an inpatient (or who are inpa-
tients) in a medical institution or nursing facil-
ity for which payments are made under this title
throughout a month, and

““(ii) who is or are determined to be eligible for
medical assistance under the State MediGrant

lan.

P “(C) MINIMUM ALLOWANCE.—The minimum
monthly personal needs allowance described in
this subparagraph is $40 for an institutionalized
individual and $80 for an institutionalized cou-
ple (if both are aged, blind, or disabled, and
their incomes are considered available to each
other in determining eligibility).

““(3) COMMUNITY SPOUSE MONTHLY INCOME AL-
LOWANCE DEFINED.—

“(A) IN GENERAL.—In this section (except as
provided in subparagraph (B)), the community
spouse monthly income allowance for a commu-
nity spouse is an amount by which—

““(i) except as provided in subsection (e), the
minimum monthly maintenance needs allowance
(established under and in accordance with
paragraph (4)) for the spouse, exceeds

‘(i) the amount of monthly income otherwise
available to the community spouse (determined
without regard to such an allowance).

““(B) COURT ORDERED SUPPORT.—If a court
has entered an order against an institutional-
ized spouse for monthly income for the support
of the community spouse, the community spouse
monthly income allowance for the spouse shall
be not less than the amount of the monthly in-
come so ordered.

““(4) ESTABLISHMENT OF MINIMUM MONTHLY
MAINTENANCE NEEDS ALLOWANCE.—

“(A) IN GENERAL.—Each State shall establish
a minimum monthly maintenance needs allow-
ance for each community spouse which, subject
to subparagraph (B), is equal to or exceeds—

““(i) 150 percent of Y12 of the poverty line ap-
plicable to a family unit of 2 members, plus

““(ii) an excess shelter allowance (as defined in

paragraph (4)).
A revision of the poverty line referred to in
clause (i) shall apply to medical assistance fur-
nished during and after the second calendar
quarter that begins after the date of publication
of the revision.

““(B) CAP ON MINIMUM MONTHLY MAINTENANCE
NEEDS ALLOWANCE.—The minimum monthly
maintenance needs allowance established under
subparagraph (A) may not exceed $1,500 (subject
to adjustment under subsections (e) and (g)).

““(5) EXCESS SHELTER ALLOWANCE DEFINED.—
In paragraph (4)(A)(ii), the term ‘excess shelter
allowance’ means, for a community spouse, the
amount by which the sum of—

“(A) the spouse’s expenses for rent or mort-
gage payment (including principal and interest),
taxes and insurance and, in the case of a con-
dominium or cooperative, required maintenance
charge, for the community spouse’s principal
residence, and

““(B) the standard utility allowance (used by
the State under section 5(e) of the Food Stamp
Act of 1977) or, if the State does not use such an
allowance, the spouse’s actual utility expenses,
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exceeds 30 percent of the amount described in
paragraph (4)(A)(i), except that, in the case of
a condominium or cooperative, for which a
maintenance charge is included under subpara-
graph (A), any allowance under subparagraph
(B) shall be reduced to the extent the mainte-
nance charge includes utility expenses.

““(6) TREATMENT OF INCURRED EXPENSES.—
With respect to the post-eligibility treatment of
income under this section, there shall be dis-
regarded reparation payments made by the Fed-
eral Republic of Germany and, there shall be
taken into account amounts for incurred ex-
penses for medical or remedial care that are not
subject to payment by a third party, including—

““(A) medicare and other health insurance pre-
miums, deductibles, or coinsurance, and

““(B) necessary medical or remedial care recog-
nized under State law but not covered under the
State MediGrant plan under this title, subject to
reasonable limits the State may establish on the
amount of these expenses.

““(e) NOTICE AND HEARING.—

““(1) NoTICE.—Upon—

“(A) a determination of eligibility for medical
assistance of an institutionalized spouse, or

“(B) a request by either the institutionalized
spouse, or the community spouse, or a represent-
ative acting on behalf of either spouse,
each State shall notify both spouses (in the case
described in subparagraph (A)) or the spouse
making the request (in the case described in sub-
paragraph (B)) of the amount of the community
spouse monthly income allowance (described in
subsection (d)(1)(B)), of the amount of any fam-
ily allowances (described in subsection
(d)(1)(C)), of the method for computing the
amount of the community spouse resources al-
lowance permitted under subsection (f), and of
the spouse’s right to a hearing under the
MediGrant plan respecting ownership or avail-
ability of income or resources, and the deter-
mination of the community spouse monthly in-
come or resource allowance.

““(2) RESULTS OF HEARING.—

““(A) REVISION OF MINIMUM MONTHLY MAINTE-
NANCE NEEDS ALLOWANCE.—If either such spouse
establishes in a hearing under this subsection
that the community spouse needs income, above
the level otherwise provided by the minimum
monthly maintenance needs allowance, due to
exceptional circumstances resulting in signifi-
cant financial duress, there shall be substituted,
for the minimum monthly maintenance needs al-
lowance in subsection (d)(2)(A), an amount ade-
gquate to provide such additional income as is
necessary.

“(B) REVISION OF COMMUNITY SPOUSE RE-
SOURCE ALLOWANCE.—If either such spouse es-
tablishes in such a hearing that the community
spouse resource allowance (in relation to the
amount of income generated by such an allow-
ance) is inadequate to raise the community
spouse’s income to the minimum monthly main-
tenance needs allowance, there shall be sub-
stituted, for the community spouse resource al-
lowance under subsection (f)(2), an amount ade-
guate to provide such a minimum monthly main-
tenance needs allowance.

“(f) PERMITTING TRANSFER OF RESOURCES TO
COMMUNITY SPOUSE.—

““(1) IN GENERAL.—AN institutionalized spouse
may, without regard to any other provision of
the MediGrant plan to the contrary, transfer an
amount equal to the community spouse resource
allowance (as defined in paragraph (2)), but
only to the extent the resources of the institu-
tionalized spouse are transferred to, or for the
sole benefit of, the community spouse. The
transfer under the preceding sentence shall be
made as soon as practicable after the date of the
initial determination of eligibility, taking into
account such time as may be necessary to obtain
a court order under paragraph (3).

““(2) COMMUNITY SPOUSE RESOURCE ALLOW-
ANCE DEFINED.—In paragraph (1), the ‘commu-
nity spouse resource allowance’ for a commu-
nity spouse is an amount (if any) by which—
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““(A) the greatest of—

‘(i) $12,000 (subject to adjustment under sub-
section (g)), or, if greater (but not to exceed the
amount specified in clause (ii)(11)) an amount
specified under the State MediGrant plan,

““(ii) the lesser of (1) the spousal share com-
puted under subsection (c)(1), or (I1) $60,000
(subject to adjustment under subsection (g)), or

““(iii) the amount established under subsection
©)(2);
exceeds

““(B) the amount of the resources otherwise
available to the community spouse (determined
without regard to such an allowance).

““(g) INDEXING DOLLAR AMOUNTS.—For serv-
ices furnished during a calendar year after 1989,
the dollar amounts specified in subsections
@E)(C), H@)A)D), and (H()A)(iD)(II) shall
be increased by the same percentage as the per-
centage increase in the consumer price index for
all urban consumers (all items; U.S. city aver-
age) between September 1988 and the September
before the calendar year involved.

““(h) DEFINITIONS.—In this section:

““(1) INSTITUTIONALIZED SPOUSE.—The term
‘institutionalized spouse’ means an individual—

“(A)(i)) who is in a medical institution or
nursing facility, or

““(ii) at the option of the State (I) who would
be eligible under the MediGrant plan under this
title if such individual was in a medical institu-
tion, (I1) with respect to whom there has been a
determination that but for the provision of home
or community-based services such individual
would require the level of care provided in a
hospital, nursing facility or intermediate care
facility for the mentally retarded the cost of
which could be reimbursed under the plan, and
(111) who will receive home or community-based
services pursuant the plan; and

““(B) is married to a spouse who is not in a
medical institution or nursing facility;
but does not include any such individual who is
not likely to meet the requirements of subpara-
graph (A) for at least 30 consecutive days.

““(2) COMMUNITY SPOUSE.—The term ‘commu-
nity spouse’ means the spouse of an institu-
tionalized spouse.

“SEC. 2116. STATE FLEXIBILITY.

‘“(a) STATE FLEXIBILITY IN BENEFITS, PRO-
VIDER PAYMENTS, GEOGRAPHICAL COVERAGE
AREA, AND SELECTION OF PROVIDERS.—Nothing
in this title (other than subsections (c) and (d)
of section 2111) shall be construed as requiring
a State—

‘(1) to provide medical assistance for any par-
ticular items or services,

““(2) to provide for any payments with respect
to any specific health care providers or any
level of payments for any services,

““(3) to provide for the same medical assistance
in all geographical areas or political subdivi-
sions of the State, so long as medical assistance
is made available in all such areas or subdivi-
sions,

‘“(4) to provide that the medical assistance
made available to any individual eligible for
medical assistance must not be less in amount,
duration, or scope than the medical assistance
made available to any other such individual, or

“(5) to provide that any individual eligible for
medical assistance with respect to an item or
service may choose to obtain such assistance
from any institution, agency, or person quali-
fied to provide the item or service.

“(b) STATE FLEXIBILITY WITH RESPECT TO
MANAGED CARE.—Nothing in this title shall be
construed—

““(1) to limit a State’s ability to contract with,
on a capitated basis or otherwise, health care
plans or individual health care providers for the
provision or arrangement of medical assistance,

““(2) to limit a State’s ability to contract with
health care plans or other entities for case man-
agement services or for coordination of medical
assistance, or

““(3) to restrict a State from establishing capi-
tation rates on the basis of competition among
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health care plans or negotiations between the
State and one or more health care plans.
“PART C—PAYMENTS TO STATES
2121. ALLOTMENT OF FUNDS AMONG
STATES.

““(a) ALLOTMENTS.—

““(1) COMPUTATION.—The Secretary shall pro-
vide for the computation of State obligation and
outlay allotments in accordance with this sec-
tion for each fiscal year beginning with fiscal
year 1996.

““(2) LIMITATION ON OBLIGATIONS.—

“(A) IN GENERAL.—Subject to subparagraph
(B), the Secretary shall not enter into obliga-
tions with any State under this title for a fiscal
year in excess of the obligation allotment for
that State for the fiscal year under paragraph
(4). The sum of such obligation allotments for
all States in any fiscal year (excluding amounts
carried over under subparagraph (B) and ex-
cluding changes in allotments effected under
paragraph (4)(D)) shall not exceed the aggre-
gate limit on new obligation authority specified
in paragraph (3) for that fiscal year.

““(B) ADJUSTMENTS.—

‘(i) CARRYOVER OF ALLOTMENT PERMITTED.—
If the amount of obligations entered into under
this part with a State for quarters in a fiscal
year is less than the amount of the obligation
allotment under this section to the State for the
fiscal year, the amount of the difference shall be
added to the amount of the State obligation al-
lotment otherwise provided under this section
for the succeeding fiscal year. This clause shall
be applied separately with respect to the portion
of the obligation allotment that is attributable
to the supplemental outlay allotment under sub-
section (f).

““(ii) REDUCTION FOR POST-ENACTMENT NEW
OBLIGATIONS UNDER TITLE XIX IN FISCAL YEAR
1996.—The amount of the obligation allotment
otherwise provided under this section for fiscal
year 1996 for a State shall be reduced by the
amount of the obligations entered into with re-
spect to the State under section 1903(a) after the
date of the enactment of this title.

““(C) NO EFFECT ON PRIOR YEAR OBLIGA-
TIONS.—Subparagraph (A) shall not apply to or
affect obligations for a fiscal year prior to fiscal
year 1996.

‘“(D) OBLIGATION.—For purposes of this sec-
tion, the Secretary’s establishment of an esti-
mate under section 2123(b) of the amount a
State is entitled to receive for a quarter (taking
into account any adjustments described in such
subsection) shall be treated as the obligation of
such amount for the State as of the first day of
the quarter.

““(3) AGGREGATE LIMIT ON NEW OBLIGATION AU-
THORITY.—

“(A) IN GENERAL.—For purposes of this sub-
section, subject to subparagraph (C), the ‘aggre-
gate limit on new obligation authority’, for a
fiscal year, is the pool amount under subsection
(b) for the fiscal year, divided by the payout ad-
justment factor (described in subparagraph (B))
for the fiscal year.

“(B) PAYOUT ADJUSTMENT FACTOR.—For pur-
poses of this subsection, the ‘payout adjustment
factor'—

(i) for fiscal year 1996 is 0.950,

““(ii) for fiscal year 1997 is 0.986, and

““(iii) for a subsequent fiscal year is 0.998.

““(C) TRANSITIONAL ADJUSTMENT FOR PRE-EN-
ACTMENT-OBLIGATION OUTLAYS.—In order to ac-
count for pre-enactment-obligation outlays de-
scribed in paragraph (4)(C)(iv), in determining
the aggregate limit on new obligation authority
under subparagraph (A) for fiscal year 1996, the
pool amount for such fiscal year is equal to—

‘(i) the pool amount for such year, reduced
by

““(ii) $24,624,000,000.

““(4) OBLIGATION ALLOTMENTS.—

““(A) GENERAL RULE FOR 50 STATES AND THE
DISTRICT OF COLUMBIA.—Except as provided in
this paragraph, the ‘obligation allotment’ for

“SEC.
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any of the 50 States or the District of Columbia
for a fiscal year (beginning with fiscal year
1997) is an amount that bears the same ratio to
the outlay allotment under subsection (c)(2) for
such State or District (not taking into account
any adjustment due to an election under para-
graph (4)) for the fiscal year as the ratio of—

‘(i) the aggregate limit on new obligation au-
thority (less the total of the obligation allot-
ments under subparagraph (B)) for the fiscal
year, to

““(ii) the pool amount (less the sum of the out-
lay allotments for the territories) for such fiscal
year.

““(B) TERRITORIES.—The obligation allotment
for each of the Commonwealths and territories
for a fiscal year is the outlay allotment for such
Commonwealth or territory (as determined
under subsection (c)(5)) for the fiscal year di-
vided by the payout adjustment factor for the
fiscal year (as defined in paragraph (3)(B)).

“(C) TRANSITIONAL RULE FOR FISCAL YEAR
1996.—

“(i) IN GENERAL.—The obligation amount for
fiscal year 1996 for any State (including the Dis-
trict of Columbia, a Commonwealth, or territory)
is determined according to the formula: A=(B-
C)/D, where—

“(1) ‘A’ is the obligation amount for such
State,

“(11) ‘B’ is the outlay allotment of such State
for fiscal year 1996, as determined under sub-
section (c),

“(1) “C’ is the amount of the pre-enactment-
obligation outlays (as established for such State
under clause (ii)), and

“(1V) ‘D’ is the payout adjustment factor for

such fiscal year (as defined in paragraph
G)(B)).
“(ii) PRE-ENACTMENT-OBLIGATION  OUTLAY

AMOUNTS.—Within 30 days after the date of the
enactment of this title, the Secretary shall esti-
mate (based on the best data available) and
publish in the Federal Register the amount of
the pre-enactment-obligation outlays (as defined
in clause (iv)) for each State (including the Dis-
trict of Columbia, Commonwealths, and terri-
tories). The total of such amounts shall equal
the dollar amount specified in paragraph
(3)(C)(iD).

“(iii) AGREEMENT.—The submission of a
MediGrant plan by a State under this title is
deemed to constitute the State’s acceptance of
the obligation allotment limitations under this
subsection, including the formula for computing
the amount of such obligation allotment.

““(iv) PRE-ENACTMENT-OBLIGATION OUTLAYS
DEFINED.—In this subsection, the term ‘pre-en-
actment-obligation outlays’ means, for a State,
the outlays of the Federal Government that re-
sult from obligations that have been incurred
under title XIX with respect to the State before
the date of the enactment of this title, but for
which payments to States have not been made
as of such date of enactment.

‘(D) ADJUSTMENT TO REFLECT ADOPTION OF
ALTERNATIVE GROWTH FORMULA.—AnNy State
that has elected an alternative growth formula
under subsection (c)(4) which increases or de-
creases the dollar amount of an outlay allot-
ment for a fiscal year is deemed to have in-
creased or decreased, respectively, its obligation
amount for such fiscal year by the amount of
such increase or decrease.

““(E) TRANSITIONAL CORRECTION FOR FISCAL
YEAR 1997.—

““(i) IN GENERAL.—The obligation amount for
fiscal year 1997 for any State described in clause
(ii) shall be increased by 90 percent of the
amount by which 90 percent of the amount de-
scribed in clause (ii)(I) exceeds the amount de-
scribed in clause (ii)(11), divided by the payout
adjustment factor specified in paragraph (3)(B)
for fiscal year 1996. The increase under this
clause shall be paid to a State in the first quar-
ter of fiscal year 1997.

“‘(ii) STATES DESCRIBED.—A State described in
this clause is a State for which—
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“(1) the amount of the pre-enactment-obliga-
tion outlays (as established for such State under
subparagraph (C)(ii)), exceeded

“(I11) the outlays of the Federal Government
during fiscal year 1996 that are attributable to
obligations that were incurred under title XIX
with respect to the State before the date of the
enactment of this title, but for which payments
to States had not been made as of such date of
enactment,
by at least 10 percent of the amount described in
subclause (I).

“‘(b) PooL OF AVAILABLE FUNDS.—

““(1) IN GENERAL.—For purposes of this sec-
tion, the ‘pool amount’ under this subsection
for—

““(A) fiscal year 1996 is $96,386,037,894,

*(B) fiscal year 1997 is $103,233,603,164,

*“(C) fiscal year 1998 is $107,907,625,827,

(D) fiscal year 1999 is $112,644,040,408,

*(E) fiscal year 2000 is $117,359,685,046,

““(F) fiscal year 2001 is $122,284,072,525,

““(G) fiscal year 2002 is $127,418,239,580, and

““(H) each subsequent fiscal year is the pool
amount under this paragraph for the previous
fiscal year increased by the lesser of 4.2 percent
or the annual percentage increase in the gross
domestic product for the 12-month period ending
in June before the beginning of that subsequent
fiscal year.

““(2) NATIONAL MEDIGRANT GROWTH PERCENT-
AGE.—For purposes of this section for a fiscal
year (beginning with fiscal year 1997), the ‘na-
tional MediGrant growth percentage’ is the per-
centage by which—

““(A) the pool amount under paragraph (1) for
the fiscal year, exceeds

*“(B) such pool amount for the previous fiscal
year.

““(c) STATE OUTLAY ALLOTMENTS.—

““(1) FISCAL YEAR 1996.—

“(A) IN GENERAL.—For each of the 50 States
and the District of Columbia, the amount of the
State outlay allotment under this subsection for
fiscal year 1996 is, subject to paragraph (4), de-
termined in accordance with the following table:

‘‘State or District: Outlay allotment (in dol-

lars):
Alabama 1,517,652,207
Alaska 204,933,213

Arizona .
Arkansas ..

1,370,781,297
1,011,457,933

California . 8,946,838,461
Colorado ... 757,492,679
Connecticut 1,463,011,635
Delaware ..... 212,327,763
District of Columbia 501,412,091

Florida .. 3,715,624,180
Georgia 2,426,320,602
Hawaii 323,124,375
Idaho . 278,329,686
1llinois 3,467,274,342
Indiana 1,952,467,267
lowa ... 835,235,895
Kansas 713,700,869
Kentucky 1,577,828,832
Louisiana 2,622,000,000
Maine .... 694,220,790
Maryland . 1,369,699,847
Massachusetts . 2,870,346,862
Michigan .. 3,465,182,886
Minnesota 1,793,776,356
Mississipp 1,261,781,330
Missouri 1,849,248,945
Montana 312,212,472
Nebraska 463,900,417
Nevada ..... 257,896,453
New Hampshire 360,000,000
New Jersey ... 2,854,621,241
New Mexico 634,756,945
New York . 12,901,793,038

North Carolina 2,587,883,809

North Dakota 241,168,563
Ohio ... 4,034,049,690
Oklahom 911,198,775
Oregon ..... 1,088,670,440
Pennsylvania 4,454,423,400
Rhode Island .. 545,686,262
South Carolina 1,621,021,815
South Dakota . 262,804,959

Tennessee .
Texas

2,519,934,251
6,351,909,343
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‘‘State or District: Outlay allotment (in dol-

lars):
Utah ..., 484,274,254
Vermont 248,158,729
Virginia ... 1,144,962,509
Washington ... 1,763,460,996
West Virginia .........cc..c..... 1,156,813,157
Wisconsin ........................ 1,709,500,642
WYOoming .....ccoeeevenvenneennnns 132,925,390.

““(2) COMPUTATION OF STATE OUTLAY ALLOT-
MENTS.—

““(A) IN GENERAL.—Subject to the succeeding
provisions of this subsection, the amount of the
State outlay allotment under this subsection for
one of the 50 States and the District of Columbia
for a fiscal year (beginning with fiscal year
1997) is equal to the product of—

(i) the needs-based amount determined under
subparagraph (B) for such State or District for
the fiscal year, and

““(ii) the scalar factor described in subpara-
graph (C) for the fiscal year.

““(B) NEEDS-BASED AMOUNT.—The needs-based
amount under this subparagraph for a State or
the District of Columbia for a fiscal year is
equal to the product of—

‘(i) the State’s or District’s aggregate expend-
iture need for the fiscal year (as determined
under subsection (d)), and

“‘(ii) the State’s or District’s old Federal medi-
cal assistance percentage (as defined in section
2122(d)) for the fiscal year (or, in the case of fis-
cal year 1997, the Federal medical assistance
percentage determined under section 1905(b) for
fiscal year 1996).

“(C) SCALAR FACTOR.—The scalar factor
under this subparagraph for a fiscal year is
such proportion so that, when it is applied
under subparagraph (A)(ii) for the fiscal year
(taking into account the floors and ceilings
under paragraph (3)), the total of the outlay al-
lotments under this subsection for all the 50
States and the District of Columbia for the fiscal
year (not taking into account any increase in
an outlay allotment for a fiscal year attrib-
utable to the election of an alternative growth
formula under paragraph (4)) is equal to the
amount by which (i) the pool amount for the fis-
cal year (as determined under subsection (b)),
exceeds (ii) the sum of the outlay allotments
provided under paragraph (5) for the Common-
wealths and territories for the fiscal year.

‘() FLOORS AND CEILINGS.—

“(A) FLOORS.—Subject to the ceiling estab-
lished under subparagraph (B), in no case shall
the amount of the State outlay allotment under
paragraph (2) for a fiscal year be less than the
greatest of the following:

“(i) IN GENERAL.—Beginning with fiscal year
1998, 0.24 percent of the pool amount for the fis-
cal year.

““(ii) FLOOR BASED ON PREVIOUS YEAR’S OUT-
LAY ALLOTMENT.—Subject to clause (iii)—

“(1) FiIscAL YEAR 1997.—For fiscal year 1997,
103.5 percent of the amount of the State outlay
allotment under this subsection for fiscal year
1996.

“(I1) FiscAL YEAR 1998.—For fiscal year 1998,
103 percent of the amount of the State outlay al-
lotment under this subsection for fiscal year
1997.

“(111) SUBSEQUENT FISCAL YEARS.—For a fis-
cal year after 1998, 102 percent of the amount of
the State outlay allotment under this subsection
for the previous fiscal year.

““(iii) FLOOR BASED ON OUTLAY ALLOTMENT
GROWTH RATE IN FIRST YEAR.—Beginning with
fiscal year 1998, in the case of a State for which
the outlay allotment under this subsection for
fiscal year 1997 exceeded its outlay allotment
under this subsection for the previous fiscal
year by more than the national MediGrant
growth percentage for fiscal year 1997, 104 per-
cent of the amount of the State outlay allotment
under this subsection for the previous fiscal
year (or, if less, beginning with fiscal year 2003,
95 percent of the national MediGrant growth
percentage for the year).

““(B) CEILINGS.—
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““(i) IN GENERAL.—Subject to clause (ii), in no
case shall the amount of the State outlay allot-
ment under paragraph (2) for a fiscal year be
greater than the product of—

““(I) the State outlay allotment under this sub-
section for the State for the preceding fiscal
year, and

“(I1) the applicable percent (specified in
clause (ii) or (iii)) for the fiscal year involved.

“(ii) GENERAL RULE FOR APPLICABLE PER-
CENT.—For purposes of clause (i), subject to
clause (iii), the ‘applicable percent’—

“(1) for fiscal year 1997 is 109 percent, and

‘(1) for a subsequent fiscal year is 105.33 per-
cent.

““(iii) SPECIAL RULE.—For a fiscal year after
fiscal year 1997, in the case of a State (among
the 50 States and the District of Columbia) that
is one of the 10 States with the lowest Federal
MediGrant spending per resident-in-poverty
rates (as determined under clause (iv)) for the
fiscal year, the ‘applicable percent’ is 107 per-
cent.

“‘(iv) DETERMINATION OF FEDERAL MEDIGRANT
SPENDING PER RESIDENT-IN-POVERTY RATE.—For
purposes of clause (iii), the ‘Federal MediGrant
spending per resident-in-poverty rate’ for a
State for a fiscal year is equal to—

“(1) the State’s outlay allotment under this
subsection for the previous fiscal year (deter-
mined without regard to paragraph (4)), divided
by

“(11) the average annual number of residents
of the State in poverty (as defined in subsection
(d)(2)) with respect to the fiscal year.

““(C) SPECIAL RULE.—

“(i) IN GENERAL.—Notwithstanding the pre-
ceding subparagraphs of this paragraph, the
State outlay allotment for—

“(1) New Hampshire for each of the fiscal
years 1997 through 2000, is $360,000,000,

“(11) Louisiana, subject to subclause (I11), for
each of the fiscal years 1997 through 2000, is
$2,622,000,000, and

“(111) Louisiana and Nebraska for fiscal year
1997, as otherwise determined, shall be increased
by $37,048,207 and $106,132,408, respectively.

“(IV) Nevada for each of fiscal years 1996,
1997, and 1998, as otherwise determined, shall be
increased by $90,000,000.

‘(i) EXCEPTION.—A State described in
subclause (1) or (I1) of clause (i) may apply to
the Secretary for use of the State outlay allot-
ment otherwise determined under this subsection
for any fiscal year, if such State notifies the
Secretary not later than March 1 preceding such
fiscal year that such State will be able to expend
sufficient State funds in such fiscal year to
qualify for such allotment.

““(iii) TREATMENT OF INCREASE AS SUPPLE-
MENTAL ALLOTMENT.—ANYy increase in an outlay
allotment under clause (i)(I111) or (i)(1V) shall
not be taken into account for purposes of deter-
mining the scalar factor under paragraph (2) for
fiscal year 1997, any State outlay allotment for
a fiscal year after fiscal year 1997, the pool
amount for a fiscal year after fiscal year 1997,
or determination of the national MediGrant
growth percentage for any fiscal year.

““(4) ELECTION OF ALTERNATIVE GROWTH FOR-
MULA.—

““(A) ELECTION.—In order to reduce variations
in increases in outlay allotments over time, any
of the 50 States or the District of Columbia may
elect (by notice provided to the Secretary by not
later than April 1, 1996) to adopt an alternative
growth rate formula under this paragraph for
the determination of the State’s outlay allot-
ment in fiscal year 1996 and for the increase in
the amount of such allotment in subsequent fis-
cal years.

“(B) FORMULA.—The alternative growth for-
mula under this paragraph may be any formula
under which a portion of the State outlay allot-
ment for fiscal year 1996 under paragraph (1) is
deferred and applied to increase the amount of
its outlay allotment for one or more subsequent
fiscal years, so long as the total amount of such
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increases for all such subsequent fiscal years
does not exceed the amount of the outlay allot-
ment deferred from fiscal year 1996.

*“(5) COMMONWEALTHS AND TERRITORIES.—

“(A) IN GENERAL.—The outlay allotment for
each of the Commonwealths and territories for a
fiscal year is the maximum amount that could
have been certified under section 1108(c) (as in
effect on the day before the date of the enact-
ment of this title) with respect to the Common-
wealth or territory for the fiscal year with re-
spect to title XIX, if the national MediGrant
growth percentage (as determined under sub-
section (b)(2)) for the fiscal year had been sub-
stituted (beginning with fiscal year 1997) for the

percentage increase referred to in section
1108(c)(1)(B) (as so in effect).
‘“(B) DISREGARD OF ROUNDING REQUIRE-

MENTS.—For purposes of subparagraph (A), the
rounding requirements under section 1108(c)
shall not apply.

““(C) LIMITATION ON TOTAL AMOUNT FOR FIS-
CAL YEAR 1996.—Notwithstanding the provisions
of subparagraph (A), the total amount of the
outlay allotments for the Commonwealths and
territories for fiscal year 1996 may not exceed
$139,950,000.

““(d) STATE AGGREGATE EXPENDITURE NEED
DETERMINED.—

““(1) IN GENERAL.—For purposes of subsection
(c), the ‘State aggregate expenditure need’ for a
State or the District of Columbia for a fiscal
year is equal to the product of the following 4
factors:

““(A) RESIDENTS IN POVERTY.—The average
annual number of residents in poverty of such
State or District with respect to the fiscal year
(as determined under paragraph (2)).

““(B) CASE MIX INDEX.—The case mix index for
such State or District (as determined under
paragraph (3)) for the most recent fiscal year for
which data are available, but in no case less
than 0.9 or greater than 1.15.

““(C) INPUT cOST INDEX.—The input cost index
for the State (as determined under paragraph
(4)) for the most recent fiscal year for which
data are available.

‘(D) NATIONAL AVERAGE SPENDING PER RESI-
DENT IN POVERTY.—The national average spend-
ing per resident in poverty (as determined under
paragraph (5)).

““(2) RESIDENTS IN POVERTY.—In this section—

““(A) IN GENERAL.—The term ‘average annual
number of residents in poverty’ means, with re-
spect to a State or the District of Columbia and
a fiscal year, the average annual number of
residents in poverty (as defined in subparagraph
(B)) in such State or District (based on data
made generally available by the Bureau of the
Census from the Current Population Survey) for
the most recent 3-calendar-year period (ending
before the fiscal year) for which such data are
available.

““(B) RESIDENT IN POVERTY DEFINED.—The
term ‘resident in poverty’ means an individual
whose family income does not exceed the pov-
erty threshold (as such terms are defined by the
Office of Management and Budget and are gen-
erally interpreted and applied by the Bureau of
the Census for the year involved).

“(3) CASE MIX INDEX.—

“(A) IN GENERAL.—IN this subsection, the
‘case mix index’ for a State or the District of Co-
lumbia for a fiscal year is equal to—

(i) the sum of—

“(1) the projected per recipient expenditures
with respect to elderly individuals in such State
or District for the fiscal year (determined under
subparagraph (B)),

“(I1) the projected per recipient expenditures
with respect to the blind and disabled individ-
uals in such State or District for the fiscal year
(determined under subparagraph (C)), and

“(111) the projected per recipient expenditures
with respect to other individuals in such State
or District (determined under subparagraph
(D));
divided by—
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““(ii) the national average spending per recipi-
ent determined under subparagraph (E) for the
fiscal year involved.

““(B) PROJECTED PER RECIPIENT EXPENDITURES
FOR THE ELDERLY.—For purposes of subpara-
graph (A)(i)(1), the ‘projected per recipient ex-
penditures with respect to elderly individuals’ in
a State or the District of Columbia for a fiscal
year is equal to the product of—

‘(i) the national average per recipient ex-
penditures under this title in the 50 States and
the District of Columbia for the most recent fis-
cal year for which data are available for elderly
individuals, and

“‘(ii) the proportion, of all individuals who re-
ceived medical assistance under this title in such
State or District in the most recent fiscal year
referred to in clause (i), that were individuals
described in such clause.

““(C) PROJECTED PER RECIPIENT EXPENDITURES
FOR THE BLIND AND DISABLED.—For purposes of
subparagraph (A)(i)(11), the ‘projected per recip-
ient expenditures with respect to blind and dis-
abled individuals’ in a State or the District of
Columbia for a fiscal year is equal to the prod-
uct of—

“(i) the national average per recipient ex-
penditures under this title in the 50 States and
the District of Columbia for the most recent fis-
cal year for which data are available for indi-
viduals who are eligible for medical assistance
because such individuals are blind or disabled
and are not elderly individuals, and

““(ii) the proportion, of all individuals who re-
ceived medical assistance under this title in the
State in the most recent fiscal year referred to in
clause (i), that were individuals described in
such clause.

‘(D) PROJECTED PER RECIPIENT EXPENDITURES
FOR OTHER INDIVIDUALS.—For purposes of sub-
paragraph (A)(i)(111), the ‘projected per recipi-
ent expenditures with respect to other individ-
uals’ in a State or the District of Columbia for
a fiscal year is equal to the product of—

“(i) the national average per recipient ex-
penditures under this title in the 50 States and
the District of Columbia for the most recent fis-
cal year for which data are available for indi-
viduals who are not described in subparagraph
(B)(i) or (C)(i), and

‘(i) the proportion, of all individuals who re-
ceived medical assistance under this title in such
State or District in the most recent fiscal year
referred to in clause (i), that were individuals
described in such clause.

““(E) NATIONAL AVERAGE SPENDING PER RECIPI-
ENT.—For purposes of this paragraph, the ‘na-
tional average expenditures per recipient’ for a
fiscal year is equal to the sum of—

“(i) the product of (I) the national average
described in subparagraph (B)(i), and (I1) the
proportion, of all individuals who received medi-
cal assistance under this title in any of the 50
States or the District of Columbia in the fiscal
year referred to in such subparagraph, who are
described in such subparagraph,

““(ii) the product of (I) the national average
described in subparagraph (C)(i), and (Il) the
proportion, of all individuals who received medi-
cal assistance under this title in any of the 50
States or the District of Columbia in the fiscal
year referred to in such subparagraph, who are
described in such subparagraph, and

““(iii) the product of (1) the national average
described in subparagraph (D)(i), and (Il) the
proportion, of all individuals who received medi-
cal assistance under this title in any of the 50
States or the District of Columbia in the fiscal
year referred to in such subparagraph, who are
described in such subparagraph.

““(F) DETERMINATION OF NATIONAL AVERAGES
AND PROPORTIONS.—

“(i) IN GENERAL.—The national averages per
recipient and the proportions referred to in
clauses (i) and (ii), respectively, of subpara-
graphs (B), (C), and (D) and subparagraph (E)
shall be determined by the Secretary using the
most recent data available.
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““(ii) USE oF MEDICAID DATA.—If for a fiscal
year there is inadequate data to compute such
averages and proportions based on expenditures
and numbers of individuals receiving medical
assistance under this title, the Secretary may
compute such averages based on expenditures
and numbers of such individuals under title
XIX for the most recent fiscal year for which
data are available and, for this purpose—

“(1) any reference in subparagraph (B)(i) to
‘elderly individuals’ is deemed a reference to ‘in-
dividuals whose eligibility for medical assistance
is based on being 65 years of age or older’,

“(I1) the reference in subparagraph (C)(i) to
‘and are not elderly individuals’ shall be consid-
ered to be deleted, and

“(11) individuals whose basis for eligibility
for medical assistance was reported as unknown
shall not be counted as individuals under sub-
paragraph (D)(i).

““(iii) EXPENDITURE DEFINED.—For purposes of
this paragraph, the term ‘expenditure’ means
medical vendor payments by basis of eligibility
as reported by HCFA Form 2082.

““(4) INPUT COST INDEX.—

“(A) IN GENERAL.—InN this section, the ‘input
cost index’ for a State or the District of Colum-
bia for a fiscal year is the sum of—

(i) 0.15, and

““(ii) 0.85 multiplied by the ratio of (1) the an-
nual average wages for hospital employees in
such State or District for the fiscal year (as de-
termined under subparagraph (B)), to (Il) the
annual average wages for hospital employees in
the 50 States and the District of Columbia for
such year (as determined under such subpara-
graph).

‘“(B) DETERMINATION OF ANNUAL AVERAGE
WAGES OF HOSPITAL EMPLOYEES.—The Secretary
shall provide for the determination of annual
average wages for hospital employees in a State
or the District of Columbia and, collectively, in
the 50 States and the District of Columbia for a
fiscal year based on the area wage data applica-
ble to hospitals under section 1886(d)(2)(E) (or,
if such data no longer exists, comparable data of
hospital wages) for discharges occurring during
the fiscal year involved.

““(5) NATIONAL AVERAGE SPENDING PER RESI-
DENT IN POVERTY.—For purposes of this sub-
section, the ‘national average spending per resi-
dent in poverty’—

“(A) for fiscal year 1997 is equal to—

““(i) the sum (for each of the 50 States and the
District of Columbia) of the total of the Federal
and State expenditures under title XIX for cal-
endar quarters in fiscal year 1994, increased by
the percentage by which (1) the pool amount for
fiscal year 1997, exceeds (I1) $83,213,431,458
(which represents Federal medicaid expendi-
tures for such States and District for fiscal year
1994); divided by

““(ii) the sum of the number of residents in
poverty (as defined in paragraph (2)(A)) for all
of the 50 States and the District of Columbia for
fiscal year 1994; and

““(B) for a succeeding fiscal year is equal to
the national average spending per resident in
poverty under this paragraph for the preceding
fiscal year increased by the national MediGrant
growth percentage (as defined in subsection
(b)(2)) for the fiscal year involved.

“‘(e) PUBLICATION OF OBLIGATION AND OUTLAY
ALLOTMENTS.—

““(1) NOTICE OF PRELIMINARY ALLOTMENTS.—
Not later than April 1 before the beginning of
each fiscal year (beginning with fiscal year
1997), the Secretary shall initially compute,
after consultation with the Comptroller General,
and publish in the Federal Register notice of the
proposed obligation and outlay allotments for
each State under this section (not taking into
account subsection (a)(2)(B)) for the fiscal year.
The Secretary shall include in the notice a de-
scription of the methodology and data used in
deriving such allotments for the year.

““(2) REVIEW BY GAO.—The Comptroller Gen-
eral shall submit to Congress by not later than
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May 15 of each such fiscal year, a report ana-
lyzing such allotments and the extent to which
they comply with the precise requirements of
this section.

“(3) NOTICE OF FINAL ALLOTMENTS.—Not later
than July 1 before the beginning of each such
fiscal year, the Secretary, taking into consider-
ation the analysis contained in the report of the
Comptroller General under paragraph (2), shall
compute and publish in the Federal Register no-
tice of the final allotments under this section
(both taking into account and not taking into
account subsection (a)(2)(B)) for the fiscal year.
The Secretary shall include in the notice a de-
scription of any changes in such allotments
from the initial allotments published under
paragraph (1) for the fiscal year and the rea-
sons for such changes. Once published under
this paragraph, the Secretary is not authorized
to change such allotments.

‘“(4) GAO REPORT ON FINAL ALLOTMENTS.—
The Comptroller General shall submit to Con-
gress by not later than August 1 of each such
fiscal year, a report analyzing the final allot-
ments under paragraph (3) and the extent to
which they comply with the precise require-
ments of this section.

““(f) SUPPLEMENTAL ALLOTMENT FOR EMER-
GENCY HEALTH CARE SERVICES TO CERTAIN
ALIENS.—

“(1) IN GENERAL.—Notwithstanding the pre-
vious provisions of this section, the amount of
the State outlay allotment for each of fiscal
years 1996 through 2000 for each supplemental
allotment eligible State shall be increased by the
amount of the supplemental outlay allotment
provided under paragraph (2) for the State for
that year. The amount of such increased allot-
ment may only be used for the purpose of pro-
viding medical assistance for care and services
for aliens described in paragraph (1) of section
2123(e) and for which the exception described in
paragraph (2) of such section applies. Section
2122(f)(3) shall apply to such assistance in the
same manner as it applies to medical assistance
described in such section.

“(2) SUPPLEMENTAL OUTLAY ALLOTMENT.—

““(A) IN GENERAL.—For purposes of paragraph
(1), the amount of the supplemental outlay al-
lotment for a supplemental allotment eligible
State for a fiscal year is equal to the supple-
mental allotment ratio (as defined in subpara-
graph (C)) multiplied by the supplemental pool
amount (specified in subparagraph (D)) for the
fiscal year.

““(B) SUPPLEMENTAL ALLOTMENT ELIGIBLE
STATE.—In this subsection, the term ‘supple-
mental allotment eligible State’ means one of the
15 States with the highest number of undocu-
mented alien residents of all the States.

““(C) SUPPLEMENTAL ALLOTMENT RATIO.—In
this paragraph, the ‘supplemental allotment
ratio’ for a State is the ratio of—

(i) the number of undocumented aliens resid-
ing in the State, to

““(ii) the sum of such numbers for all supple-
mental allotment eligible States.

““(D) SUPPLEMENTAL POOL AMOUNT.—In this
paragraph, the ‘supplemental pool amount’—

‘(i) for fiscal year 1996 is $627,325,551,

‘(i) for fiscal year 1997 is $673,388,855,

““(iii) for fiscal year 1998 is $702,313,450,

““(iv) for fiscal year 1999 is $733,140,258, and

““(v) for fiscal year 2000 is $763,831,886.

*‘(E) DETERMINATION OF NUMBER.—

“(i) IN GENERAL.—The number of undocu-
mented aliens residing in a State under this
paragraph—

“(1) for fiscal year 1996 shall be determined
based on estimates of the resident illegal alien
population residing in each State prepared by
the Statistics Division of the Immigration and
Naturalization Service as of October 1992, and

“(11) for a subsequent fiscal year shall be de-
termined based on the most recent updated esti-
mate made under clause (ii).

““(if) UPDATING ESTIMATE.—For each fiscal
year beginning with fiscal year 1997, the Sec-
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retary, in consultation with the Commission of
the Immigration and Naturalization Service,
States, and outside experts, shall estimate the
number of undocumented aliens residing in each
of the 50 States and the District of Columbia.

““(3) TREATMENT FOR OBLIGATION PURPOSES.—
For purposes of computing obligation allotments
under subsection (a)—

“(A) the amount of the supplemental pool
amount for a fiscal year shall be added to the
pool amount under subsection (b) for that fiscal
year, and

“(B) the amount of the supplemental allot-
ment to a State provided under paragraph (1)
shall be added to the outlay allotment of the
State for that fiscal year.

““(4) SEQUENCE OF OBLIGATIONS.—For pur-
poses of carrying out this title, payments to a
supplemental allotment eligible State under sec-
tion 2122 that are attributable to expenditures
for medical assistance described in the second
sentence of paragraph (1) shall first be counted
toward the supplemental outlay allotment pro-
vided under this subsection, rather than toward
the outlay allotment otherwise provided under
this section.

“SEC. 2122. PAYMENTS TO STATES.

““(a) AMOUNT OF PAYMENT.—From the allot-
ment of a State under section 2121 for a fiscal
year, subject to the succeeding provisions of this
title, the Secretary shall pay to each State
which has a MediGrant plan approved under
part E, for each quarter in the fiscal year—

‘(1) an amount equal to the applicable Fed-
eral medical assistance percentage (as defined in
subsection (c)) of the total amount expended
during such quarter as medical assistance under
the plan; plus

““(2) an amount equal to the applicable Fed-
eral medical assistance percentage of the total
amount expended during such quarter for medi-
cally-related services (as defined in section
2112(e)(2)); plus

““(3) subject to section 2123(c)—

“(A) an amount equal to 90 percent of the
amounts expended during such quarter for the
design, development, and installation of infor-
mation systems and for providing incentives to
promote the enforcement of medical support or-
ders, plus

“(B) an amount equal to 75 percent of the
amounts expended during such quarter for med-
ical personnel, administrative support of medi-
cal personnel, operation and maintenance of in-
formation systems, modification of information
systems, quality assurance activities, utilization
review, medical and peer review, anti-fraud ac-
tivities, independent evaluations, coordination
of benefits, and meeting reporting requirements
under this title, plus

“(C) an amount equal to 50 percent of so
much of the remainder of the amounts expended
during such quarter as are expended by the
State in the administration of the State
MediGrant plan.

““(b) PAYMENT PROCESS.—

““(1) QUARTERLY ESTIMATES.—Prior to the be-
ginning of each quarter, the Secretary shall esti-
mate the amount to which a State will be enti-
tled under subsection (a) for such quarter, such
estimates to be based on (A) a report filed by the
State containing its estimate of the total sum to
be expended in such quarter in accordance with
the provisions of such subsections, and stating
the amount appropriated or made available by
the State and its political subdivisions for such
expenditures in such quarter, and if such
amount is less than the State’s proportionate
share of the total sum of such estimated expend-
itures, the source or sources from which the dif-
ference is expected to be derived, and (B) such
other investigation as the Secretary may find
necessary.

““(2) PAYMENT.—

““(A) IN GENERAL.—The Secretary shall then
pay to the State, in such installments as the
Secretary may determine and in accordance
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with section 6503(a) of title 31, United States
Code, the amount so estimated, reduced or in-
creased to the extent of any overpayment or
underpayment which the Secretary determines
was made under this section (or section 1903) to
such State for any prior quarter and with re-
spect to which adjustment has not already been
made under this subsection (or under section
1903(d)).

““(B) TREATMENT AS OVERPAYMENTS.—Expend-
itures for which payments were made to the
State under subsection (a) shall be treated as an
overpayment to the extent that the State or local
agency administering such plan has been reim-
bursed for such expenditures by a third party
pursuant to the provisions of its plan in compli-
ance with section 2135.

““(C) RECOVERY OF OVERPAYMENTS.—For pur-
poses of this subsection, when an overpayment
is discovered, which was made by a State to a
person or other entity, the State shall have a pe-
riod of 60 days in which to recover or attempt to
recover such overpayment before adjustment is
made in the Federal payment to such State on
account of such overpayment. Except as other-
wise provided in subparagraph (D), the adjust-
ment in the Federal payment shall be made at
the end of the 60 days, whether or not recovery
was made.

““(D) NO ADJUSTMENT FOR UNCOLLECTABLES.—
In any case where the State is unable to recover
a debt which represents an overpayment (or any
portion thereof) made to a person or other entity
on account of such debt having been discharged
in bankruptcy or otherwise being uncollectable,
no adjustment shall be made in the Federal pay-
ment to such State on account of such overpay-
ment (or portion thereof).

““(3) FEDERAL SHARE OF RECOVERIES.—The pro
rata share to which the United States is equi-
tably entitled, as determined by the Secretary,
of the net amount recovered during any quarter
by the State or any political subdivision thereof
with respect to medical assistance furnished
under the State MediGrant plan shall be consid-
ered an overpayment to be adjusted under this
subsection.

““(4) TIMING OF OBLIGATION OF FUNDS.—Upon
the making of any estimate by the Secretary
under this subsection, any appropriations avail-
able for payments under this section shall be
deemed obligated.

““(5) DISALLOWANCES.—In any case in which
the Secretary estimates that there has been an
overpayment under this section to a State on the
basis of a claim by such State that has been dis-
allowed by the Secretary under section 1116(d),
and such State disputes such disallowance, the
amount of the Federal payment in controversy
shall, at the option of the State, be retained by
such State or recovered by the Secretary pend-
ing a final determination with respect to such
payment amount. If such final determination is
to the effect that any amount was properly dis-
allowed, and the State chose to retain payment
of the amount in controversy, the Secretary
shall offset, from any subsequent payments
made to such State under this title, an amount
equal to the proper amount of the disallowance
plus interest on such amount disallowed for the
period beginning on the date such amount was
disallowed and ending on the date of such final
determination at a rate (determined by the Sec-
retary) based on the average of the bond equiva-
lent of the weekly 90-day treasury bill auction
rates during such period.

““(c) APPLICABLE FEDERAL MEDICAL ASSIST-
ANCE PERCENTAGE DEFINED.—In this section, ex-
cept as provided in subsection (f), the term ‘ap-
plicable Federal medical assistance percentage’
means, with respect to one of the 50 States or
the District of Columbia, at the State’s or Dis-
trict’s option—

““(1) the old Federal medical assistance per-
centage (as determined in subsection (d));

““(2) the lesser of—

“(A) new Federal medical assistance percent-
age (as determined under subsection (e)) or
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““(B) the old Federal medical assistance per-
centage plus 10 percentage points; or

*“(3) 60 percent.

““(d) OLD FEDERAL MEDICAL ASSISTANCE PER-
CENTAGE.—

““(1) IN GENERAL.—Except as provided in para-
graph (2) and subsection (f), the term ‘old Fed-
eral medical assistance percentage’ for any
State is 100 percent less the State percentage;
and the State percentage is that percentage
which bears the same ratio to 45 percent as the
square of the per capita income of such State
bears to the square of the per capita income of
the continental United States (including Alas-
ka) and Hawaii.

““(2) LIMITATION ON RANGE.—In no case shall
the old Federal medical assistance percentage be
less than 50 percent or more than 83 percent.

““(3) PROMULGATION.—The old Federal medi-
cal assistance percentage for any State shall be
determined and promulgated in accordance with
the provisions of section 1101(a)(8)(B).

‘“(e) NEw FEDERAL MEDICAL ASSISTANCE PER-
CENTAGE DEFINED.—

““(1) IN GENERAL.—

““(A) TERM DEFINED.—Except as provided in
paragraph (3) and subsection (f), the term ‘new
Federal medical assistance percentage’ means,
for each of the 50 States and the District of Co-
lumbia, 100 percent reduced by the product 0.39
and the ratio of—

““(i)(1) for each of the 50 States, the total tax-
able resources (TTR) ratio of the State specified
in subparagraph (B), or

““(11) for the District of Columbia, the per cap-
ita income ratio specified in subparagraph (C),
to—

““(ii) the aggregate expenditure need ratio of
the State or District, as described in subpara-
graph (D).

‘“(B) TOTAL TAXABLE RESOURCES (TTR)
RATI0.—For purposes of subparagraph (A)(i)(1),
the total taxable resources (TTR) ratio for each
of the 50 States is—

(i) an amount equal to the most recent 3-year
average of the total taxable resources (TTR) of
the State, as determined by the Secretary of the
Treasury, divided by

“(ii) an amount equal to the sum of the 3-year
averages determined under clause (i) for each of
the 50 States.

““(C) PER CAPITA INCOME RATIO.—For purposes
of subparagraph (A)(i)(11), the per capita in-
come ratio of the District of Columbia is—

‘(i) an amount equal to the most recent 3-year
average of the total personal income of the Dis-
trict of Columbia, as determined in accordance
with the provisions of section 1101(a)(8)(B), di-
vided by

‘(i) an amount equal to the total personal in-
come of the continental United States (including
Alaska) and Hawaii, as determined under sec-
tion 1101(a)(8)(B).

‘(D) AGGREGATE EXPENDITURE NEED RATIO.—
For purposes of subparagraph (A), with respect
to each of the 50 States and the District of Co-
lumbia for a fiscal year, the aggregate expendi-
ture need ratio is—

‘(i) the State aggregate expenditure need (as
defined in section 2121(d)) for the State for the
fiscal year, divided by

““(ii) the such of such State aggregate expendi-
ture needs for the 50 States and the District of
Columbia for the fiscal year.

““(2) LIMITATION ON RANGE.—Except as pro-
vided in subsection (f), the new Federal medical
assistance percentage shall in no case be less
than 40 percent or greater than 83 percent.

““(3) PROMULGATION.—The new Federal medi-
cal assistance percentage for any State shall be
promulgated in a timely manner consistent with
the promulgation of the old Federal medical as-
sistance percentage under section 1101(a)(8)(B).

“(f) SPECIAL RULES.—For purposes of this
title—

““(1) COMMONWEALTHS AND TERRITORIES.—In
the case of Puerto Rico, the Virgin Islands,
Guam, the Northern Mariana Islands, and
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American Samoa, the old and new Federal medi-
cal assistance percentages are 50 percent.

““(2) ALASKA.—In the case of Alaska, the old
Federal medical assistance percentage is that
percentage which bears the same ratio to 45 per-
cent as the square of the adjusted per capita in-
come of such State bears to the square of the per
capita income of the continental United States.
For purposes of the preceding sentence, the ad-
justed per capita income for Alaska shall be de-
termined by dividing the State’s most recent 3-
year average per capita by the input cost index
for such State (as determined under section
2121(d)(4)).

““(3) INDIAN HEALTH SERVICE FACILITIES.—

“(A) IN GENERAL.—The old and new Federal
medical assistance percentages shall be 100 per-
cent with respect to the amounts expended as
medical assistance for services which are re-
ceived through a facility described in subpara-
graph (B) of an Indian tribe or tribal organiza-
tion or through an Indian Health Service facil-
ity whether operated by the Indian Health Serv-
ice or by an Indian tribe or tribal organization
(as defined in section 4 of the Indian Health
Care Improvement Act).

““(B) FACILITY DESCRIBED.—For purposes of
subparagraph (A), a facility described in this
subparagraph is a facility of an Indian tribe if—

‘(i) the facility is located in a State which, as
of the date of the enactment of this title, was
not operating its State plan under title X1X pur-
suant to a Statewide waiver approved under
section 1115,

““(ii) the facility is not an Indian Health Serv-
ice facility,

““(iii) the tribe owns at least 2 such facilities,
and

““(iv) the tribe has at least 50,000 members (as
of the date of the enactment of this title).

““(4) NO STATE MATCHING REQUIRED FOR CER-
TAIN EXPENDITURES.—In applying subsection
(a)(1) with respect to medical assistance pro-
vided to unlawful aliens pursuant to the excep-
tion specified in section 2123(f)(2), payment
shall be made for the amount of such assistance
without regard to any need for a State match.

*“(5) SPECIAL TRANSITIONAL RULE.—

“(A) IN GENERAL.—Notwithstanding sub-
sections (a) and (f), in order to receive the full
State outlay allotment described in section
2121(c)(3)(C)(i), a State described in subpara-
graph (C) shall expend State funds in a fiscal
year (before fiscal year 2000) under a MediGrant
plan under this title in an amount not less than
the adjusted base year State expenditures, plus
the applicable percentage of the difference be-
tween such expenditures and the amount nec-
essary to qualify for the full State outlay allot-
ment so described in such fiscal year as deter-
mined under this section without regard to this
paragraph.

““(B) REDUCTION IN ALLOTMENT IF EXPENDI-
TURE NOT MET.—In the event a State described
in subparagraph (C) fails to expend State funds
in an amount required by subparagraph (A) for
a fiscal year, the outlay allotment described in
section 2121(c)(3)(C)(i) for such year for such
State shall be reduced by an amount which
bears the same ratio to such outlay allotment as
the State funds expended in such fiscal year
bears to the amount required by subparagraph
A).
“(C) ADJUSTED BASE YEAR STATE EXPENDI-
TURES.—For purposes of this paragraph, the
term ‘adjusted base year State expenditures’
means—

““(i) for New Hampshire, $203,000,000, and

““(ii) for Louisiana, $355,000,000.

‘(D) APPLICABLE PERCENTAGE.—FoOr purposes
of this paragraph, the applicable percentage for
a fiscal year is specified in the following table:

Applicable

“Fiscal year: Percentage:
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Applicable

““Fiscal year: Percentage:
1998 ..o 60
1999 i 80.

““(g) STATE FINANCIAL PARTICIPATION.—Each
MediGrant plan shall provide for financial par-
ticipation by the State equal to not less than 40
percent of the non-Federal share of the expendi-
tures under the plan with respect to which pay-
ments may be made under this section.

“SEC. 2123. LIMITATION ON USE OF FUNDS; DIS-
ALLOWANCE.

““(a) IN GENERAL.—Funds provided to a State
under this title shall only be used to carry out
the purposes of this title.

““(b) DISALLOWANCES FOR EXCLUDED PROVID-
ERS.—

““(1) IN GENERAL.—Payment shall not be made
to a State under this part for expenditures for
items and services furnished—

“(A) by a provider who was excluded from
participation under title V, XVIII, or XX or
under this title pursuant to section 1128, 1128A,
1156, or 1842(j)(2), or

“(B) under the medical direction or on the
prescription of a physician who was so ex-
cluded, if the provider of the services knew or
had reason to know of the exclusion.

““(2) EXCEPTION FOR EMERGENCY SERVICES.—
Paragraph (1) shall not apply to emergency
items or services, not including hospital emer-
gency room services.

““(c) LIMITATIONS.—

““(1) IN GENERAL.—No Federal financial assist-
ance is available for expenditures under the
MediGrant plan for—

““(A) medically-related services for a quarter
to the extent such expenditures exceed 5 percent
of the total expenditures under the plan for the
quarter, or

““(B) total administrative expenses (other than
expenses described in paragraph (2) during the
first 8 quarters in which the plan is in effect
under this title) for quarters in a fiscal year to
the extent such expenditures exceed the sum of
$20,000,000 plus 10 percent of the total expendi-
tures under the plan for the year.

““(2) ADMINISTRATIVE EXPENSES NOT SUBJECT
TO LIMITATION.—The administrative expenses
referred to in this paragraph are expenditures
under the MediGrant plan for the following ac-
tivities:

““(A) Quality assurance.

“(B) The development and operation of the
certification program for nursing facilities and
intermediate care facilities for the mentally re-
tarded under section 2137.

““(C) Utilization review activities, including
medical activities and activities of peer review
organizations.

“(D) Inspection and oversight of providers
and capitated health care organizations.

“(E) Anti-fraud activities.

““(F) Independent evaluations.

““(G) Activities required to meet reporting re-
quirements under this title.

“(d) TREATMENT OF THIRD PARTY LIABIL-
ITY.—No payment shall be made to a State
under this part for expenditures for medical as-
sistance provided for an individual under its
MediGrant plan to the extent that a private in-
surer (as defined by the Secretary by regulation
and including a group health plan (as defined
in section 607(1) of the Employee Retirement In-
come Security Act of 1974), a service benefit
plan, and a health maintenance organization)
would have been obligated to provide such as-
sistance but for a provision of its insurance con-
tract which has the effect of limiting or exclud-
ing such obligation because the individual is eli-
gible for or is provided medical assistance under
the plan.

‘“(e) MEDIGRANT AS SECONDARY PAYER.—Ex-
cept as otherwise provided by law, no payment
shall be made to a State under this part for ex-
penditures for medical assistance provided for
an individual under its MediGrant plan to the
extent that payment has been made or can rea-
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sonably be expected to be made promptly (as de-
termined in accordance with regulations) under
any other federally operated or financed health
care program, other than a program operated or
financed by the Indian Health Service, as iden-
tified by the Secretary. For purposes of this sub-
section, rules similar to the rules for overpay-
ments under section 2122(b) shall apply.

“(f) LIMITATION ON PAYMENTS TO EMERGENCY
SERVICES FOR NONLAWFUL ALIENS.—

““(1) IN GENERAL.—Notwithstanding the pre-
ceding provisions of this section, except as pro-
vided in paragraph (2), no payment may be
made to a State under this part for medical as-
sistance furnished to an alien who is not law-
fully admitted for permanent residence or other-
wise permanently residing in the United States
under color of law.

‘“(2) EXCEPTION FOR EMERGENCY SERVICES.—
Payment may be made under this section for
care and services that are furnished to an alien
described in paragraph (1) only if—

““(A) such care and services are necessary for
the treatment of an emergency medical condi-
tion of the alien,

““(B) such alien otherwise meets the eligibility
requirements for medical assistance under the
MediGrant plan (other than a requirement of
the receipt of aid or assistance under title 1V,
supplemental security income benefits under
title XVI, or a State supplementary payment),
and

““(C) such care and services are not related to
an organ transplant procedure.

‘“(3) EMERGENCY MEDICAL CONDITION DE-
FINED.—For purposes of this subsection, the
term ‘emergency medical condition’ means a
medical condition (including emergency labor
and delivery) manifesting itself by acute symp-
toms of sufficient severity (including severe
pain) such that the absence of immediate medi-
cal attention could reasonably be expected to re-
sult in—

“(A) placing the patient’s health in serious
jeopardy,

““(B) serious impairment to bodily functions,
or

““(C) serious dysfunction of any bodily organ
or part.

““(g) LIMITATION ON PAYMENT FOR CERTAIN
OUTPATIENT PRESCRIPTION DRUGS.—

“(1) IN GENERAL.—NoO payment may be made
to a State under this part for medical assistance
for covered outpatient drugs (as defined in sec-
tion 2175(i)(2)) of a manufacturer provided
under the MediGrant plan unless the manufac-
turer (as defined in section 2175(i)(4)) of the
drug—

““(A) has entered into a MediGrant master re-
bate agreement with the Secretary under section
2175,

““(B) is otherwise complying with the provi-
sions of such section,

““(C) is complying with the provisions of sec-
tion 8126 of title 38, United States Code, includ-
ing the requirement of entering into a master
agreement with the Secretary of Veterans Af-
fairs under such section, and

‘“(D) subject to paragraph (4), is complying
with the provisions of section 340B of the Public
Health Service Act, including the requirement of
entering into an agreement with the Secretary
under such section.

““(2) CONSTRUCTION.—Nothing in this sub-
section shall be construed as requiring a State to
participate in the MediGrant master rebate
agreement under section 2175.

‘“(3) EFFECT OF SUBSEQUENT AMENDMENTS.—
For purposes of subparagraphs (C) and (D), in
determining whether a manufacturer is in com-
pliance with the requirements of section 8126 of
title 38, United States Code, or section 340B of
the Public Health Service Act—

““(A) the Secretary shall not take into account
any amendments to such sections that are en-
acted after the enactment of title VI of the Vet-
erans Health Care Act of 1992, and

““(B) a manufacturer is deemed to meet such
requirements if the manufacturer establishes to
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the satisfaction of the Secretary that the manu-
facturer would comply (and has offered to com-
ply) with the provisions of such sections (as in
effect immediately after the enactment of the
Veterans Health Care Act of 1992) and would
have entered into an agreement under such sec-
tion (as such section was in effect at such time),
but for a legislative change in such section after
the date of the enactment of the Veterans
Health Care Act of 1992.

‘“(4) EFFECT OF ESTABLISHMENT OF ALTER-
NATIVE MECHANISM UNDER PUBLIC HEALTH SERV-
ICE ACT.—If the Secretary does not establish a
mechanism to ensure against duplicate dis-
counts or rebates under section 340B(a)(5)(A) of
the Public Health Service Act within 12 months
of the date of the enactment of such section, the
following requirements shall apply:

““(A) Each covered entity under such section
shall inform the State when it is seeking reim-
bursement from the MediGrant plan for medical
assistance with respect to a unit of any covered
outpatient drug which is subject to an agree-
ment under section 340B(a) of such Act.

“(B) Each such State shall provide a means
by which such an entity shall indicate on any
drug reimbursement claims form (or format,
where electronic claims management is used)
that a unit of the drug that is the subject of the
form is subject to an agreement under section
340B of such Act, and not submit to any manu-
facturer a claim for a rebate payment with re-
spect to such a drug.

“PART D—PROGRAM INTEGRITY AND QUALITY
“SEC. 2131. USE OF AUDITS TO ACHIEVE FISCAL

INTEGRITY.

““(a) FINANCIAL AUDITS OF PROGRAM.—

““(1) IN GENERAL.—Each MediGrant plan shall
provide for an annual audit of the State’s ex-
penditures from amounts received under this
title, in compliance with chapter 75 of title 31,
United States Code.

““(2) VERIFICATION AUDITS.—If, after consulta-
tion with the State and the Comptroller General
and after a fair hearing, the Secretary deter-
mines that a State’s audit under paragraph (1)
was performed in substantial violation of chap-
ter 75 of title 31, United States Code, the Sec-
retary may—

““(A) require that the State provide for a ver-
ification audit in compliance with such chapter,
or

““(B) conduct such a verification audit.

““(3) AVAILABILITY OF AUDIT REPORTS.—With-
in 30 days after completion of each audit or ver-
ification audit under this subsection, the State
shall—

““(A) provide the Secretary with a copy of the
audit report, including the State’s response to
any recommendations of the auditor, and

““(B) make the audit report available for pub-
lic inspection in the same manner as proposed
MediGrant plan amendments are made available
under section 2105.

“‘(b) FIscAL CONTROLS.—

““(1) IN GENERAL.—With respect to the ac-
counting and expenditure of funds under this
title, each State shall adopt and maintain such
fiscal controls, accounting procedures, and data
processing safeguards as the State deems rea-
sonably necessary to assure the fiscal integrity
of the State’s activities under this title.

““(2) CONSISTENCY WITH GENERALLY ACCEPTED
ACCOUNTING PRINCIPLES.—Such controls and
procedures shall be generally consistent with
generally accepted accounting principles as rec-
ognized by the Governmental Accounting Stand-
ards Board or the Comptroller General.

““(c) AuDITS OF PROVIDERS.—Each MediGrant
plan shall provide that the records of any entity
providing items or services for which payment
may be made under the plan may be audited as
necessary to ensure that proper payments are
made under the plan.

“SEC. 2132. FRAUD PREVENTION PROGRAM.

‘“(a) ESTABLISHMENT.—Each MediGrant plan
shall provide for the establishment and mainte-
nance of an effective program for the detection
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and prevention of fraud and abuse by bene-
ficiaries, providers, and others in connection
with the operation of the program.

“‘(b) PROGRAM REQUIREMENTS.—The program
established pursuant to subsection (a) shall in-
clude at least the following requirements:

““(1) DISCLOSURE OF INFORMATION.—ANy dis-
closing entity (as defined in section 1124(a)) re-
ceiving payments under the MediGrant plan
shall comply with the requirements of section
1124.

““(2) SUPPLY OF INFORMATION.—AN entity
(other than an individual practitioner or a
group of practitioners) that furnishes, or ar-
ranges for the furnishing of, an item or service
under the MediGrant plan shall supply upon re-
quest specifically addressed to the entity by the
Secretary or the State agency the information
described in section 1128(b)(9).

““(3) EXCLUSION.—

““(A) IN GENERAL.—The MediGrant plan shall
exclude any specified individual or entity from
participation in the plan for the period specified
by the Secretary when required by the Secretary
to do so pursuant to section 1128 or section
1128A, and provide that no payment may be
made under the plan with respect to any item or
service furnished by such individual or entity
during such period.

“(B) AUTHORITY.—In addition to any other
authority, a State may exclude any individual
or entity for purposes of participating under the
MediGrant plan for any reason for which the
Secretary could exclude the individual or entity
from participation in a program under title
XVIII or under section 1128, 1128A, or 1866(b)(2).

““(4) NoTICE.—The MediGrant plan shall pro-
vide that whenever a provider of services or any
other person is terminated, suspended, or other-
wise sanctioned or prohibited from participating
under the plan, the State agency responsible for
administering the plan shall promptly notify the
Secretary and, in the case of a physician, the
State medical licensing board of such action.

““(5) ACCESS TO INFORMATION.—The

MediGrant plan shall provide that the State will
provide information and access to certain infor-
mation respecting sanctions taken against
health care practitioners and providers by State
licensing authorities in accordance with section
2133.
“SEC. 2133. INFORMATION CONCERNING SANC-
TIONS TAKEN BY STATE LICENSING
AUTHORITIES  AGAINST HEALTH
CARE PRACTITIONERS AND PROVID-
ERS.

““(@) INFORMATION REPORTING REQUIRE-
MENT.—The requirement referred to in section
2132(b)(5) is that the State must provide for the
following:

““(1) INFORMATION REPORTING SYSTEM.—The
State must have in effect a system of reporting
the following information with respect to formal
proceedings (as defined by the Secretary in reg-
ulations) concluded against a health care prac-
titioner or entity by any authority of the State
(or of a political subdivision thereof) responsible
for the licensing of health care practitioners (or
any peer review organization or private accredi-
tation entity reviewing the services provided by
health care practitioners) or entities:

“(A) Any adverse action taken by such licens-
ing authority as a result of the proceeding, in-
cluding any revocation or suspension of a li-
cense (and the length of any such suspension),
reprimand, censure, or probation.

“(B) Any dismissal or closure of the proceed-
ings by reason of the practitioner or entity sur-
rendering the license or leaving the State or ju-
risdiction.

““(C) Any other loss of the license of the prac-
titioner or entity, whether by operation of law,
voluntary surrender, or otherwise.

“(D) Any negative action or finding by such
authority, organization, or entity regarding the
practitioner or entity.

““(2) ACCESS TO DOCUMENTS.—The State must
provide the Secretary (or an entity designated
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by the Secretary) with access to such documents
of the authority described in paragraph (1) as
may be necessary for the Secretary to determine
the facts and circumstances concerning the ac-
tions and determinations described in such
paragraph for the purpose of carrying out this
Act.

“(b) FORM OF INFORMATION.—The informa-
tion described in subsection (a)(1) shall be pro-
vided to the Secretary (or to an appropriate pri-
vate or public agency, under suitable arrange-
ments made by the Secretary with respect to re-
ceipt, storage, protection of confidentiality, and
dissemination of information) in such a form
and manner as the Secretary determines to be
appropriate in order to provide for activities of
the Secretary under this Act and in order to
provide, directly or through suitable arrange-
ments made by the Secretary, information—

‘(1) to agencies administering Federal health
care programs, including private entities admin-
istering such programs under contract,

““(2) to licensing authorities described in sub-
section (a)(1),

““(3) to State agencies administering or super-
vising the administration of State health care
programs (as defined in section 1128(h)),

“(4) to utilization and quality control peer re-
view organizations described in part B of title
X1 and to appropriate entities with contracts
under section 1154(a)(4)(C) with respect to eligi-
ble organizations reviewed under the contracts,

““(5) to State MediGrant fraud control units
(as defined in section 2134),

“(6) to hospitals and other health care entities
(as defined in section 431 of the Health Care
Quality Improvement Act of 1986), with respect
to physicians or other licensed health care prac-
titioners that have entered (or may be entering)
into an employment or affiliation relationship
with, or have applied for clinical privileges or
appointments to the medical staff of, such hos-
pitals or other health care entities (and such in-
formation shall be deemed to be disclosed pursu-
ant to section 427 of, and be subject to the provi-
sions of, that Act),

““(7) to the Attorney General and such other
law enforcement officials as the Secretary deems
appropriate, and

““(8) upon request, to the Comptroller General,
in order for such authorities to determine the
fitness of individuals to provide health care
services, to protect the health and safety of indi-
viduals receiving health care through such pro-
grams, and to protect the fiscal integrity of such
programs.

““(c) CONFIDENTIALITY OF INFORMATION PRO-
VIDED.—The Secretary shall provide for suitable
safeguards for the confidentiality of the infor-
mation furnished under subsection (a). Nothing
in this subsection shall prevent the disclosure of
such information by a party which is otherwise
authorized, under applicable State law, to make
such disclosure.

““(d) APPROPRIATE COORDINATION.—The Sec-
retary shall provide for the maximum appro-
priate coordination in the implementation of
subsection (a) of this section and section 422 of
the Health Care Quality Improvement Act of
1986 and section 1128E.

“SEC. 2134. STATE MEDIGRANT FRAUD CONTROL
UNITS.

““(@) IN GENERAL.—Each MediGrant plan
shall provide for a State MediGrant fraud con-
trol unit described in subsection (b) that effec-
tively carries out the functions and require-
ments described in such subsection, unless the
State demonstrates to the satisfaction of the
Secretary that the effective operation of such a
unit in the State would not be cost-effective be-
cause minimal fraud exists in connection with
the provision of covered services to eligible indi-
viduals under the plan, and that beneficiaries
under the plan will be protected from abuse and
neglect in connection with the provision of med-
ical assistance under the plan without the exist-
ence of such a unit.

““(b) UNITS DESCRIBED.—For purposes of this
section, the term ‘State MediGrant fraud control
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unit’” means a single identifiable entity of the
State government which meets the following re-
quirements:

‘(1) ORGANIZATION.—The entity—

“(A) is a unit of the office of the State Attor-
ney General or of another department of State
government which possesses statewide authority
to prosecute individuals for criminal violations;

“(B) is in a State the constitution of which
does not provide for the criminal prosecution of
individuals by a statewide authority and has
formal procedures that—

‘(i) assure its referral of suspected criminal
violations relating to the program under this
title to the appropriate authority or authorities
in the State for prosecution, and

“‘(ii) assure its assistance of, and coordination
with, such authority or authorities in such pros-
ecutions; or

“(C) has a formal working relationship with
the office of the State Attorney General and has
formal procedures (including procedures for its
referral of suspected criminal violations to such
office) which provide effective coordination of
activities between the entity and such office
with respect to the detection, investigation, and
prosecution of suspected criminal violations re-
lating to the program under this title.

““(2) INDEPENDENCE.—The entity is separate
and distinct from any State agency that has
principal responsibilities for administering or
supervising the administration of the MediGrant

lan.

P ““(3) FUNCTION.—The entity’s function is con-
ducting a statewide program for the investiga-
tion and prosecution of violations of all applica-
ble State laws regarding any and all aspects of
fraud in connection with any aspect of the pro-
vision of medical assistance and the activities of
providers of such assistance under the
MediGrant plan.

““(4) REVIEW OF COMPLAINTS.—The entity has
procedures for reviewing complaints of the
abuse and neglect of patients of health care fa-
cilities which receive payments under the
MediGrant plan under this title, and, where ap-
propriate, for acting upon such complaints
under the criminal laws of the State or for refer-
ring them to other State agencies for action.

““(5) OVERPAYMENTS.—

“(A) IN GENERAL.—The entity provides for the
collection, or referral for collection to a single
State agency, of overpayments that are made
under the MediGrant plan to health care pro-
viders and that are discovered by the entity in
carrying out its activities.

““(B) TREATMENT OF CERTAIN OVERPAY-
MENTS.—If an overpayment is the direct result
of the failure of the provider (or the provider’s
billing agent) to adhere to a change in the
State’s billing instructions, the entity may re-
cover the overpayment only if the entity dem-
onstrates that the provider (or the provider’s
billing agent) received prior written or electronic
notice of the change in the billing instructions
before the submission of the claims on which the
overpayment is based.

““(6) PERSONNEL.—The entity employs such
auditors, attorneys, investigators, and other
necessary personnel and is organized in such a
manner as is necessary to promote the effective
and efficient conduct of the entity’s activities.
“SEC. 2135. RECOVERIES FROM THIRD PARTIES

AND OTHERS.

“(a) THIRD PARTY LiABILITY.—Each
MediGrant plan shall provide for reasonable
steps—

““(1) to ascertain the legal liability of third
parties to pay for care and services available
under the plan, including the collection of suffi-
cient information to enable States to pursue
claims against third parties, and

““(2) to seek reimbursement for medical assist-
ance provided to the extent legal liability is es-
tablished where the amount expected to be re-
covered exceeds the costs of the recovery.

“‘(b) BENEFICIARY PROTECTION.—

““(1) IN GENERAL.—Each MediGrant plan shall
provide that in the case of a person furnishing
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services under the plan for which a third party
may be liable for payment—

“(A) the person may not seek to collect from
the individual (or financially responsible rel-
ative) payment of an amount for the service
more than could be collected under the plan in
the absence of such third party liability, and

“(B) may not refuse to furnish services to
such an individual because of a third party’s
potential liability for payment for the service.

“(2) PENALTY.—A MediGrant plan may pro-
vide for a reduction of any payment amount
otherwise due with respect to a person who fur-
nishes services under the plan in an amount
equal to up to 3 times the amount of any pay-
ment sought to be collected by that person in
violation of paragraph (1)(A).

““(c) GENERAL LIABILITY.—The State shall
prohibit any health insurer, including a group
health plan as defined in section 607 of the Em-
ployee Retirement Income Security Act of 1974, a
service benefit plan, or a health maintenance
organization, in enrolling an individual or in
making any payments for benefits to the indi-
vidual or on the individual’s behalf, from taking
into account that the individual is eligible for or

is provided medical assistance under a
MediGrant plan for any State.
“(d) ACQUISITION OF RIGHTS OF BENE-

FICIARIES.—To the extent that payment has
been made under a MediGrant plan in any case
where a third party has a legal liability to make
payment for such assistance, the State shall
have in effect laws under which, to the extent
that payment has been made under the plan for
health care items or services furnished to an in-
dividual, the State is considered to have ac-
quired the rights of such individual to payment
by any other party for such health care items or
services.

‘“(e) ASSIGNMENT OF MEDICAL SUPPORT
RIGHTS.—The MediGrant plan shall provide for
mandatory assignment of rights of payment for
medical support and other medical care owed to
recipients in accordance with section 2136.

“(f) REQUIRED LAWS RELATING TO MEDICAL
CHILD SUPPORT.—

“(1) IN GENERAL.—Each State with a
MediGrant plan shall have in effect the follow-
ing laws:

“(A) A law that prohibits an insurer from de-
nying enrollment of a child under the health
coverage of the child’s parent on the ground
that—

(i) the child was born out of wedlock,

““(ii) the child is not claimed as a dependent
on the parent’s Federal income tax return, or

““(iii) the child does not reside with the parent
or in the insurer’s service area.

“(B) In any case in which a parent is required
by a court or administrative order to provide
health coverage for a child and the parent is eli-
gible for family health coverage through an in-
surer, a law that requires such insurer—

‘(i) to permit such parent to enroll under such
family coverage any such child who is otherwise
eligible for such coverage (without regard to any
enrollment season restrictions);

“(ii) if such a parent is enrolled but fails to
make application to obtain coverage of such
child, to enroll such child under such family
coverage upon application by the child’s other
parent or by the State agency administering the
program under this title or part D of title 1V;
and

““(iii) not to disenroll, or eliminate coverage of,
such a child unless the insurer is provided satis-
factory written evidence that—

“(1) such court or administrative order is no
longer in effect, or

“(I1) the child is or will be enrolled in com-
parable health coverage through another in-
surer which will take effect not later than the
effective date of such disenrollment.

“(C) In any case in which a parent is required
by a court or administrative order to provide
health coverage for a child and the parent is eli-
gible for family health coverage through an em-
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ployer doing business in the State, a law that
requires such employer—

(i) to permit such parent to enroll under such
family coverage any such child who is otherwise
eligible for such coverage (without regard to any
enrollment season restrictions);

“(ii) if such a parent is enrolled but fails to
make application to obtain coverage of such
child, to enroll such child under such family
coverage upon application by the child’s other
parent or by the State agency administering the
program under this title or part D of title 1V;
and

““(iii) not to disenroll (or eliminate coverage
of) any such child unless—

“(1) the employer is provided satisfactory
written evidence that such court or administra-
tive order is no longer in effect, or the child is
or will be enrolled in comparable health cov-
erage which will take effect not later than the
effective date of such disenrollment, or

“(1) the employer has eliminated family
health coverage for all of its employees; and

““(iv) to withhold from such employee’s com-
pensation the employee’s share (if any) of pre-
miums for health coverage (except that the
amount so withheld may not exceed the maxi-
mum amount permitted to be withheld under
section 303(b) of the Consumer Credit Protection
Act), and to pay such share of premiums to the
insurer, except that the Secretary may provide
by regulation for appropriate circumstances
under which an employer may withhold less
than such employee’s share of such premiums.

“(D) A law that prohibits an insurer from im-
posing requirements on a State agency, which
has been assigned the rights of an individual el-
igible for medical assistance under this title and
covered for health benefits from the insurer,
that are different from requirements applicable
to an agent or assignee of any other individual
so covered.

“(E) A law that requires an insurer, in any
case in which a child has health coverage
through the insurer of a noncustodial parent—

“(i) to provide such information to the custo-
dial parent as may be necessary for the child to
obtain benefits through such coverage,

““(ii) to permit the custodial parent (or pro-
vider, with the custodial parent’s approval) to
submit claims for covered services without the
approval of the noncustodial parent, and

““(iii) to make payment on claims submitted in
accordance with clause (ii) directly to such cus-
todial parent, the provider, or the State agency.

“(F) A law that permits the State agency
under this title to garnish the wages, salary, or
other employment income of, and requires with-
holding amounts from State tax refunds to, any
person who—

“(i) is required by court or administrative
order to provide coverage of the costs of health
services to a child who is eligible for medical as-
sistance under this title,

““(ii) has received payment from a third party
for the costs of such services to such child, but

“(iii) has not used such payments to reim-
burse, as appropriate, either the other parent or
guardian of such child or the provider of such
services,

to the extent necessary to reimburse the State
agency for expenditures for such costs under its
plan under this title, but any claims for current
or past-due child support shall take priority
over any such claims for the costs of such serv-
ices.

‘“(2) DEFINITION.—For purposes of this sub-
section, the term ‘insurer’ includes a group
health plan, as defined in section 607(1) of the
Employee Retirement Income Security Act of
1974, a health maintenance organization, and
an entity offering a service benefit plan.

‘“(g) ESTATE RECOVERIES AND LIENS PER-
MITTED.—A State may take such actions as it
considers appropriate to adjust or recover from
the individual or the individual’s estate any
amounts paid as medical assistance to or on be-
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half of the individual under the MediGrant

plan, including through the imposition of liens

against the property or estate of the individual.

“SEC. 2136. ASSIGNMENT OF RIGHTS OF PAY-
MENT.

““(a) IN GENERAL.—For the purpose of assist-
ing in the collection of medical support pay-
ments and other payments for medical care
owed to recipients of medical assistance under
the MediGrant plan, each MediGrant plan
shall—

““(1) provide that, as a condition of eligibility
for medical assistance under the plan to an indi-
vidual who has the legal capacity to execute an
assignment for himself, the individual is re-
quired—

““(A) to assign the State any rights, of the in-
dividual or of any other person who is eligible
for medical assistance under the plan and on
whose behalf the individual has the legal au-
thority to execute an assignment of such rights,
to support (specified as support for the purpose
of medical care by a court or administrative
order) and to payment for medical care from
any third party,

““(B) to cooperate with the State (i) in estab-
lishing the paternity of such person (referred to
in subparagraph (A)) if the person is a child
born out of wedlock, and (ii) in obtaining sup-
port and payments (described in subparagraph
(A)) for himself and for such person, unless (in
either case) the individual is a pregnant woman
or the individual is found to have good cause
for refusing to cooperate as determined by the
State, and

““(C) to cooperate with the State in identify-
ing, and providing information to assist the
State in pursuing, any third party who may be
liable to pay for care and services available
under the plan, unless such individual has good
cause for refusing to cooperate as determined by
the State; and

““(2) provide for entering into cooperative ar-
rangements, including financial arrangements,
with any appropriate agency of any State (in-
cluding, with respect to the enforcement and
collection of rights of payment for medical care
by or through a parent, with a State’s agency
established or designated under section 454(3))
and with appropriate courts and law enforce-
ment officials, to assist the agency or agencies
administering the plan with respect to—

““(A) the enforcement and collection of rights
to support or payment assigned under this sec-
tion, and

““(B) any other matters of common concern.

““(b) USE OF AMOUNTS COLLECTED.—Such part
of any amount collected by the State under an
assignment made under the provisions of this
section shall be retained by the State as is nec-
essary to reimburse it for medical assistance
payments made on behalf of an individual with
respect to whom such assignment was executed
(with appropriate reimbursement of the Federal
Government to the extent of its participation in
the financing of such medical assistance), and
the remainder of such amount collected shall be
paid to such individual.

“SEC. 2137. QUALITY ASSURANCE REQUIREMENTS
FOR NURSING FACILITIES.

““(@) NURSING FACILITY DEFINED.—In this
title, the term ‘nursing facility’ means an insti-
tution (or a distinct part of an institution)
which—

““(1) is primarily engaged in providing to resi-
dents—

““(A) skilled nursing care and related services
for residents who require medical or nursing
care,

““(B) rehabilitation services for the rehabilita-
tion of injured, disabled, or sick persons, or

“(C) on a regular basis, health-related care
and services to individuals who because of their
mental or physical condition require care and
services (above the level of room and board)
which can be made available to them only
through institutional facilities,
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and is not primarily for the care and treatment
of mental diseases;

““(2) has in effect a transfer agreement (meet-
ing the requirements of section 1861(l)) with one
or more hospitals having agreements in effect
under section 1866; and

““(3) meets the requirements for a nursing fa-

cility described in subsections (b), (c), and (d) of
this section.
Such term also includes any facility which is lo-
cated in a State on an Indian reservation and is
certified by the Secretary as meeting the require-
ments of paragraph (1) and subsections (b), (c),
and (d).

““(b) REQUIREMENTS RELATING TO PROVISION
OF SERVICES.—

““(1) QUALITY OF LIFE.—

“(A) IN GENERAL.—A nursing facility must
care for its residents in such a manner and in
such an environment as will reasonably promote
maintenance or enhancement of the quality of
life of each resident.

““(B) QUALITY ASSESSMENT AND ASSURANCE.—A
nursing facility must maintain a quality assess-
ment and assurance committee, consisting of the
director of nursing services, a physician des-
ignated by the facility, and at least 3 other
members of the facility’s staff, which (i) meets at
least quarterly to identify issues with respect to
which quality assessment and assurance activi-
ties are necessary and (ii) develops and imple-
ments appropriate plans of action to correct
identified quality deficiencies. A State or the
Secretary may not require disclosure of the
records of such committee except insofar as such
disclosure is related to the compliance of such
committee with the requirements of this sub-
paragraph.

““(2) SCOPE OF SERVICES AND ACTIVITIES UNDER
PLAN OF CARE.—A nursing facility must provide
services and activities in accordance with a
written plan of care which—

““(A) describes the medical, nursing, and
psychosocial needs of the resident and how such
needs will be met;

“(B) is initially prepared, with the participa-
tion to the extent practicable of the resident or
the resident’s family or legal representative, by
a team which includes the resident’s attending
physician and a registered professional nurse
with responsibility for the resident; and

“(C) is periodically reviewed and revised by
such team after each assessment under para-
graph (3).

““(3) RESIDENTS’ ASSESSMENT.—

““(A) REQUIREMENT.—A nursing facility must
conduct a comprehensive, accurate, standard-
ized, reproducible assessment of each resident’s
functional capacity, which assessment—

““(i) describes the resident’s capability to per-
form daily life functions and significant impair-
ments in functional capacity;

““(ii) uses an instrument which is specified by
the State under subsection (e)(5); and

“(iii) includes the identification of medical
problems.

““(B) CERTIFICATION.—

““(i) IN GENERAL.—Each such assessment must
be conducted or coordinated (with the appro-
priate participation of health professionals) by
a registered professional nurse who signs and
certifies the completion of the assessment. Each
individual who completes a portion of such an
assessment shall sign and certify as to the accu-
racy of that portion of the assessment.

““(ii) PENALTY FOR FALSIFICATION.—

“(1) An individual who willfully and know-
ingly certifies under clause (i) a material and
false statement in a resident assessment is sub-
ject to a civil money penalty of not more than
$1,000 with respect to each assessment.

“(I1) An individual who willfully and know-
ingly causes another individual to certify under
clause (i) a material and false statement in a
resident assessment is subject to a civil money
penalty of not more than $5,000 with respect to
each assessment.
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“(111) The provisions of section 1128A (other
than subsections (a) and (b)) shall apply to a
civil money penalty under this clause in the
same manner as such provisions apply to a pen-
alty or proceeding under section 1128A(a).

““(iii) USE OF INDEPENDENT ASSESSORS.—If a
State determines, under a survey under sub-
section (g) or otherwise, that there has been a
knowing and willful certification of false assess-
ments under this paragraph, the State may re-
quire (for a period specified by the State) that
resident assessments under this paragraph be
conducted and certified by individuals who are
independent of the facility and who are ap-
proved by the State.

““(C) FREQUENCY.—

““(i) IN GENERAL.—Such an assessment must be
conducted—

“(1) promptly upon (but no later than 14 days
after the date of) admission for each individual
admitted;

“(I1) promptly after a significant change in
the resident’s physical or mental condition; and

(1) in no case less often than once every 12
months.

‘(i) RESIDENT REVIEW.—The nursing facility
must examine each resident no less frequently
than once every 3 months and, as appropriate,
revise the resident’s assessment to assure the
continuing accuracy of the assessment.

‘(D) Use.—The results of such an assessment
shall be used in developing, reviewing, and re-
vising the resident’s plan of care under para-
graph (2).

““(E) COORDINATION.—Such assessments shall
be coordinated with any State-required
preadmission screening program to the maximum
extent practicable in order to avoid duplicative
testing and effort. In addition, a nursing facil-
ity shall notify the State mental health author-
ity or State mental retardation or developmental
disability authority, as applicable, promptly
after a significant change in the physical or
mental condition of a resident who is mentally
ill or mentally retarded.

““(4) PROVISION OF SERVICES AND ACTIVITIES.—

“(A) IN GENERAL.—To the extent needed to
fulfill all plans of care described in paragraph
(2), a nursing facility must provide (or arrange
for the provision of)—

(i) nursing and related services and special-
ized rehabilitative services;

““(ii) medically-related social services to attain
or maintain the highest practicable physical,
mental, and psychosocial well-being of resi-
dents;

““(iii) pharmaceutical services (including pro-
cedures that assure the accurate acquiring, re-
ceiving, dispensing, and administering of all
drugs and biologicals) to meet the needs of resi-
dents;

‘“(iv) dietary services that assure that the
meals meet the daily nutritional and special die-
tary needs of residents;

‘“(v) an on-going program, directed by a quali-
fied professional, of activities designed to meet
the interests and the physical, mental, and
psychosocial well-being of residents; and

““(vi) routine dental services (to the extent
covered under the State MediGrant plan) and
emergency dental services to meet the needs of
residents.

The services provided or arranged by the facility
must meet professional standards of quality.

“(B) QUALIFIED PERSONS PROVIDING SERV-
ICES.—Services described in clauses (i), (ii), (iii),
(iv), and (vi) of subparagraph (A) must be pro-
vided by qualified persons in accordance with
each resident’s written plan of care.

““(C) REQUIRED NURSING CARE; FACILITY WAIV-
ERS.—

““(i) GENERAL REQUIREMENTS.—A nursing fa-
cility—

“(1) except as provided in clause (ii), must
provide 24-hour licensed nursing services which
are sufficient to meet the nursing needs of its
residents, and
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“(I1) except as provided in clause (ii), must
use the services of a registered professional
nurse for at least 8 consecutive hours a day, 7
days a week.

“(ii) WAIVER BY STATE.—To the extent that a
facility is unable to meet the requirements of
clause (i), a State may waive such requirements
with respect to the facility if—

“(1) the facility demonstrates to the satisfac-
tion of the State that the facility has been un-
able, despite diligent efforts (including offering
wages at the community prevailing rate for
nursing facilities), to recruit appropriate person-
nel,

“(11) the State determines that a waiver of the
requirement will not endanger the health or
safety of individuals staying in the facility,

“(111) the State finds that, for any such peri-
ods in which licensed nursing services are not
available, a registered professional nurse or a
physician is obligated to respond immediately to
telephone calls from the facility,

“(IV) the State agency granting a waiver of
such requirements provides notice of the waiver
to the State long-term care ombudsman (estab-
lished under section 307(a)(12) of the Older
Americans Act of 1965) and the protection and
advocacy system in the State for the mentally ill
and the mentally retarded, and

““(V) the nursing facility that is granted such
a waiver by a State notifies residents of the fa-
cility (or, where appropriate, the guardians or
legal representatives of such residents) and
members of their immediate families of the waiv-
er.

A waiver under this clause shall be subject to
annual review and to the review of the Sec-
retary and subject to clause (iii) shall be accept-
ed by the Secretary for purposes of this title to
the same extent as is the State’s certification of
the facility. In granting or renewing a waiver, a
State may require the facility to use other quali-
fied, licensed personnel.

““(iii) ASSUMPTION OF WAIVER AUTHORITY BY
SECRETARY.—If the Secretary determines that a
State has shown a clear pattern and practice of
allowing waivers in the absence of diligent ef-
forts by facilities to meet the staffing require-
ments, the Secretary shall assume and exercise
the authority of the State to grant waivers.

““(5) REQUIRED TRAINING OF NURSE AIDES.—

““(A) IN GENERAL.—(i) Except as provided in
clause (ii), a nursing facility must not use on a
full-time basis any individual as a nurse aide in
the facility, for more than 4 months unless the
individual—

“(1) has completed a training and competency
evaluation program, or a competency evaluation
program, approved by the State under sub-
section (e)(1)(A), and

“(I1) is competent to provide nursing or nurs-
ing-related services.

“(ii) A nursing facility must not use on a tem-
porary, per diem, leased, or on any other basis
other than as a permanent employee any indi-
vidual as a nurse aide in the facility, unless the
individual meets the requirements described in
clause (i).

““(B) OFFERING COMPETENCY EVALUATION PRO-
GRAMS FOR CURRENT EMPLOYEES.—A nursing fa-
cility must provide, for individuals used as a
nurse aide by the facility, for a competency
evaluation program approved by the State under
subsection (e)(1) and such preparation as may
be necessary for the individual to complete such
a program.

““(C) COMPETENCY.—The nursing facility must
not permit an individual, other than in a train-
ing and competency evaluation program ap-
proved by the State, to serve as a nurse aide or
provide services of a type for which the individ-
ual has not demonstrated competency and must
not use such an individual as a nurse aide un-
less the facility has inquired of any State reg-
istry established under subsection (e)(2)(A) that
the facility believes will include information
concerning the individual.
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““(D) RE-TRAINING REQUIRED.—For purposes of
subparagraph (A), if, since an individual’s most
recent completion of a training and competency
evaluation program, there has been a continu-
ous period of 24 consecutive months during none
of which the individual performed nursing or
nursing-related services for monetary compensa-
tion, such individual shall complete a new
training and competency evaluation program, or
a new competency evaluation program.

“(E) REGULAR IN-SERVICE EDUCATION.—The
nursing facility must provide such regular per-
formance review and regular in-service edu-
cation as assures that individuals used as nurse
aides are competent to perform services as nurse
aides, including training for individuals provid-
ing nursing and nursing-related services to resi-
dents with cognitive impairments.

“(F) NURSE AIDE DEFINED.—In this para-
graph, the term ‘nurse aide’ means any individ-
ual providing nursing or nursing-related serv-
ices to residents in a nursing facility, but does
not include an individual—

‘(i) who is a licensed health professional (as
defined in subparagraph (G)) or a registered di-
etician,

““(ii) who volunteers to provide such services
without monetary compensation, or

““(iii) who is trained, whether compensated or
not, to perform a task-specific function which
assists residents in their daily activities.

“(G) LICENSED HEALTH PROFESSIONAL DE-
FINED.—In this paragraph, the term ‘licensed
health professional’ means a physician, physi-
cian assistant, nurse practitioner, physical,
speech, or occupational therapist, physical or
occupational therapy assistant, registered pro-
fessional nurse, licensed practical nurse, or li-
censed or certified social worker.

““(6) PHYSICIAN SUPERVISION AND CLINICAL
RECORDS.—A nursing facility must—

“(A) require that the health care of every resi-
dent be provided under the supervision of a
physician (or, at the option of a State, under
the supervision of a nurse practitioner, clinical
nurse specialist, or physician assistant who is
not an employee of the facility but who is work-
ing in collaboration with a physician);

““(B) provide for having a physician available
to furnish necessary medical care in case of
emergency; and

““(C) maintain clinical records on all residents,
which records include the plans of care (de-
scribed in paragraph (2)) and the residents’ as-
sessments (described in paragraph (3)).

““(c) REQUIREMENTS RELATING TO RESIDENTS’
RIGHTS.—

‘(1) GENERAL RIGHTS.—

““(A) SPECIFIED RIGHTS.—A nursing facility
must protect and promote the rights of each resi-
dent, including each of the following rights:

““(i) FREE CHOICE.—The right to choose a per-
sonal attending physician, to be fully informed
in advance about care and treatment, to be fully
informed in advance of any changes in care or
treatment that may affect the resident’s well-
being, and (except with respect to a resident ad-
judged incompetent) to participate in planning
care and treatment or changes in care and
treatment.

““(ii) FREE FROM RESTRAINTS.—The right to be
free from physical or mental abuse, corporal
punishment, involuntary seclusion, and any
physical or chemical restraints imposed for pur-
poses of discipline or convenience and not re-
quired to treat the resident’s medical symptoms.
Restraints may only be imposed—

“(1) to ensure the physical safety of the resi-
dent or other residents, and

“(11) only upon the written order of a physi-
cian that specifies the duration and cir-
cumstances under which the restraints are to be
used (except in emergency circumstances speci-
fied by the Secretary until such an order could
reasonably be obtained).

“(iii) PRIVACY.—The right to privacy with re-
gard to accommodations, medical treatment,
written and telephonic communications, visits,
and meetings of family and of resident groups.
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““(iv) CONFIDENTIALITY.—The right to con-
fidentiality of personal and clinical records and
to access to current clinical records of the resi-
dent upon request by the resident or the resi-
dent’s legal representative, within 24 hours (ex-
cluding hours occurring during a weekend or
holiday) after making such a request.

“‘(v) ACCOMMODATION OF NEEDS.—The right—

““(1) to reside and receive services with reason-
able accommodation of individual needs and
preferences, except where the health or safety of
the individual or other residents would be en-
dangered, and

““(11) to receive notice before the room or room-
mate of the resident in the facility is changed
unless a delay in changing the room or room-
mate while notice is given would endanger the
resident or others.

““(vi) GRIEVANCES.—The right to voice griev-
ances with respect to treatment or care that is
(or fails to be) furnished, without discrimination
or reprisal for voicing the grievances and the
right to prompt efforts by the facility to resolve
grievances the resident may have, including
those with respect to the behavior of other resi-
dents.

‘““(vii) PARTICIPATION IN RESIDENT AND FAMILY
GROUPS.—The right of the resident to organize
and participate in resident groups in the facility
and the right of the resident’s family to meet in
the facility with the families of other residents
in the facility.

““(viii) PARTICIPATION IN OTHER ACTIVITIES.—
The right of the resident to participate in social,
religious, and community activities that do not
interfere with the rights of other residents in the
facility.

““(ix) EXAMINATION OF SURVEY RESULTS.—The
right to examine, upon reasonable request, the
results of the most recent survey of the facility
conducted by the Secretary or a State with re-
spect to the facility and any plan of correction
in effect with respect to the facility.

““(x) OTHER RIGHTS.—Any other right estab-
lished by the Secretary.

Clause (iii) shall not be construed as requiring
the provision of a private room.

““(B) NOTICE OF RIGHTS.—A nursing facility
must—

“(i) inform each resident, orally and in writ-
ing at the time of admission to the facility, of
the resident’s legal rights during the stay at the
facility and of the requirements and procedures
for establishing eligibility for medical assistance
under this title, including the right to request
an assessment under section 2115(c)(1)(B);

‘“(if) make available to each resident, upon
reasonable request, a written statement of such
rights (which statement is updated upon
changes in such rights) including the notice (if
any) of the State developed under subsection
(e)(6);

““(iii) inform each resident who is entitled to
medical assistance under this title—

“(1) at the time of admission to the facility or,
if later, at the time the resident becomes eligible
for such assistance, of the items and services
that are included in nursing facility services
under the State MediGrant plan and for which
the resident may not be charged, and of those
other items and services that the facility offers
and for which the resident may be charged and
the amount of the charges for such items and
services, and

“(I11) of changes in the items and services de-
scribed in subclause (1) and of changes in the
charges imposed for items and services described
in that subclause; and

“(iv) inform each other resident, in writing
before or at the time of admission and periodi-
cally during the resident’s stay, of services
available in the facility and of related charges
for such services, including any charges for
services not covered under title XVIII or by the
facility’s basic per diem charge.

The written description of legal rights under
this subparagraph shall include a description of
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the protection of personal funds under para-
graph (6) and a statement that a resident may
file a complaint with a State survey and certifi-
cation agency respecting resident abuse and ne-
glect and misappropriation of resident property
in the facility.

““(C) RIGHTS OF INCOMPETENT RESIDENTS.—In
the case of a resident adjudged incompetent
under the laws of a State, the rights of the resi-
dent under this title shall devolve upon, and, to
the extent judged necessary by a court of com-
petent jurisdiction, be exercised by, the person
appointed under State law to act on the resi-
dent’s behalf.

‘(D) USE OF PSYCHOPHARMACOLOGIC DRUGS.—
Psychopharmacologic drugs may be adminis-
tered only on the orders of a physician and only
as part of a plan (included in the written plan
of care described in paragraph (2)) designed to
eliminate or modify the symptoms for which the
drugs are prescribed and only if, at least annu-
ally an independent, external consultant re-
views the appropriateness of the drug plan of
each resident receiving such drugs.

““(2) TRANSFER AND DISCHARGE RIGHTS.—

“(A) IN GENERAL.—A nursing facility must
permit each resident to remain in the facility
and must not transfer or discharge the resident
from the facility unless—

“(i) the transfer or discharge is necessary to
meet the resident’s welfare and the resident’s
welfare cannot be met in the facility;

““(ii) the transfer or discharge is appropriate
because the resident’s health has improved suf-
ficiently so the resident no longer needs the
services provided by the facility;

“(iii) the safety of individuals in the facility
is endangered;

““(iv) the health of individuals in the facility
would otherwise be endangered;

““(v) the resident has failed, after reasonable
and appropriate notice, to pay (or to have paid
under this title or title XVIII on the resident’s
behalf) for a stay at the facility; or

““(vi) the facility ceases to operate.

In each of the cases described in clauses (i)
through (iv), the basis for the transfer or dis-
charge must be documented in the resident’s
clinical record. In the cases described in clauses
(i) and (ii), the documentation must be made by
the resident’s physician, and in the case de-
scribed in clause (iv) the documentation must be
made by a physician. For purposes of clause (v),
in the case of a resident who becomes eligible for
assistance under this title after admission to the
facility, only charges which may be imposed
under this title shall be considered to be allow-
able.

““(B) PRE-TRANSFER AND PRE-DISCHARGE NO-
TICE.—

““(i) IN GENERAL.—Before effecting a transfer
or discharge of a resident, a nursing facility
must—

“(1) notify the resident (and, if known, an im-
mediate family member of the resident or legal
representative) of the transfer or discharge and
the reasons therefor,

“(11) record the reasons in the resident’s clini-
cal record (including any documentation re-
quired under subparagraph (A)), and

‘(1) include in the notice the items described
in clause (iii).

“(ii) TIMING OF NOTICE.—The notice under
clause (i)(1) must be made at least 30 days in ad-
vance of the resident’s transfer or discharge ex-
cept—

“(1) in a case described in clause (iii) or (iv)
of subparagraph (A);

“(I1) in a case described in clause (ii) of sub-
paragraph (A), where the resident’s health im-
proves sufficiently to allow a more immediate
transfer or discharge;

“(1) in a case described in clause (i) of sub-
paragraph (A), where a more immediate transfer
or discharge is necessitated by the resident’s ur-
gent medical needs;

“(IV) in a case where a resident has not re-
sided in the facility for 30 days; or
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“(V) in a case where the provision of a 30-day
notice would be impossible or impracticable.

In the case of such exceptions, notice must be
given as many days before the date of the trans-
fer or discharge as is practicable.

““(iii) ITEMS INCLUDED IN NOTICE.—Each notice
under clause (i) must include—

“(1) notice of the resident’s right to appeal the
transfer or discharge under the State process es-
tablished under subsection (e)(3);

“(I1) the name, mailing address, and tele-
phone number of the State long-term care om-
budsman (established under title 111 or VII of
the Older Americans Act of 1965);

“(I) in the case of residents with devel-
opmental disabilities, the mailing address and
telephone number of the agency responsible for
the protection and advocacy system for devel-
opmentally disabled individuals established
under part C of the Developmental Disabilities
Assistance and Bill of Rights Act; and

“(1V) in the case of mentally ill residents (as
defined in subsection (e)(7)(G)(i)), the mailing
address and telephone number of the agency re-
sponsible for the protection and advocacy sys-
tem for mentally ill individuals established
under the Protection and Advocacy for Men-
tally Il Individuals Act.

““(iv) EXCEPTION.—This subparagraph shall
not apply to a voluntary transfer or discharge
or a transfer or discharge necessitated by a med-
ical emergency.

““(C) ORIENTATION.—A nursing facility must
provide reasonable preparation and orientation
to residents to promote safe and orderly transfer
or discharge from the facility.

““(D) NOTICE ON BED-HOLD POLICY AND READ-
MISSION.—

““(i) NOTICE BEFORE TRANSFER.—Before a resi-
dent of a nursing facility is transferred for hos-
pitalization or therapeutic leave, a nursing fa-
cility must provide written information to the
resident and an immediate family member or
legal representative concerning—

“(l) the provisions of the State MediGrant
plan under this title regarding the period (if
any) during which the resident will be permitted
under the State MediGrant plan to return and
resume residence in the facility, and

“(11) the policies of the facility regarding such
a period, which policies must be consistent with
clause (iii).

““(ii) NOTICE UPON TRANSFER.—At the time of
transfer of a resident to a hospital or for thera-
peutic leave, a nursing facility must provide
written notice to the resident and an immediate
family member or legal representative of the du-
ration of any period described in clause (i).

““(ili) PERMITTING RESIDENT TO RETURN.—A
nursing facility must establish and follow a
written policy under which a resident—

“(1) who is eligible for medical assistance for
nursing facility services under a State
MediGrant plan,

“(I1) who is transferred from the facility for
hospitalization or therapeutic leave, and

“(111) whose hospitalization or therapeutic
leave exceeds a period paid for under the State
MediGrant plan for the holding of a bed in the
facility for the resident,
will be permitted to be readmitted to the facility
immediately upon the first availability of a bed
in a room (not including a private room) in the
facility if, at the time of readmission, the resi-
dent requires the services provided by the facil-
ity.

““(8) ACCESS AND VISITATION RIGHTS.—A nurs-
ing facility must—

“(A) permit immediate access to any resident
by any representative of the Secretary, by any
representative of the State, by an ombudsman or
agency described in subclause (11), (I111), or (1V)
of paragraph (2)(B)(iii), or by the resident’s in-
dividual physician;

“(B) permit immediate access to a resident,
subject to the resident’s right to deny or with-
draw consent at any time, by immediate family
or other relatives of the resident;
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“(C) permit immediate access to a resident,
subject to reasonable restrictions and the resi-
dent’s right to deny or withdraw consent at any
time, by others who are visiting with the con-
sent of the resident, unless such access would
endanger the health or safety of the resident or
others in the facility;

‘(D) permit reasonable access to a resident by
any entity or individual that provides health,
social, legal, or other services to the resident,
subject to the resident’s right to deny or with-
draw consent at any time; and

“(E) permit representatives of the State om-
budsman (described in paragraph (2)(B)(iii)(11)),
with the permission of the resident (or the resi-
dent’s legal representative) and consistent with
State law, to examine a resident’s clinical
records.

“(4) EQUAL ACCESS TO QUALITY CARE.—

““(A) IN GENERAL.—A nursing facility must es-
tablish and maintain identical policies and
practices regarding transfer, discharge, and the
provision of services required under the State
MediGrant plan for all individuals regardless of
source of payment.

““(B) CONSTRUCTION.—

““(i) NOTHING PROHIBITING ANY CHARGES FOR
NON-MEDIGRANT PATIENTS.—Subparagraph (A)
shall not be construed as prohibiting a nursing
facility from charging any amount for services
furnished, consistent with the notice in para-
graph (1)(B) describing such charges.

“(ii) NO ADDITIONAL SERVICES REQUIRED.—
Subparagraph (A) shall not be construed as re-
quiring a State to offer additional services on
behalf of a resident than are otherwise provided
under the State MediGrant plan.

““(5) PROTECTION OF RESIDENT FUNDS.—

““(A) IN GENERAL.—The nursing facility—

‘(i) may not require residents to deposit their
personal funds with the facility, and

“(ii) upon the written authorization of the
resident, must hold, safeguard, and account for
such personal funds under a system established
and maintained by the facility in accordance
with this paragraph.

““(B) MANAGEMENT OF PERSONAL FUNDS.—
Upon written authorization of a resident under
subparagraph (A)(ii), the facility must manage
and account for the personal funds of the resi-
dent deposited with the facility as follows:

‘(i) DEPOSIT.—The facility must deposit any
amount of personal funds in excess of $250 with
respect to a resident in an interest bearing ac-
count (or accounts) that is separate from any of
the facility’s operating accounts and credits all
interest earned on such separate account to
such account. With respect to any other per-
sonal funds, the facility must maintain such
funds in a non-interest bearing account or petty
cash fund.

““(ii) ACCOUNTING AND RECORDS.—The facility
must assure a full and complete accounting of
each such resident’s personal funds, maintain a
written record of all financial transactions in-
volving the personal funds of a resident depos-
ited with the facility, and afford the resident (or
a legal representative of the resident) reasonable
access to such record.

““(iii) CONVEYANCE UPON DEATH.—Upon the
death of a resident with such an account, the
facility must convey promptly the resident’s per-
sonal funds (and a final accounting of such
funds) to the individual administering the resi-
dent’s estate. All other personal property, in-
cluding medical records, shall be considered part
of the resident’s estate and shall only be re-
leased to the administrator of the estate.

““(C) ASSURANCE OF FINANCIAL SECURITY.—The
facility must purchase a surety bond, or other-
wise provide assurance satisfactory to the State,
to assure the security of all personal funds of
residents deposited with the facility.

““(D) LIMITATION ON CHARGES TO PERSONAL
FUNDS.—The facility may not impose a charge
against the personal funds of a resident for any
item or service for which payment is made under
this title or title XVIII.
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““(6) LIMITATION ON CHARGES IN CASE OF
MEDIGRANT-ELIGIBLE INDIVIDUALS.—A nursing
facility may not impose charges, for certain
MediGrant-eligible individuals for nursing facil-
ity services covered by the State under its plan
under this title, that exceed the payment
amounts established by the State for such serv-
ices under this title.

““(7) POSTING OF SURVEY RESULTS.—A nursing
facility must post in a place readily accessible to
residents, and family members and legal rep-
resentatives of residents, the results of the most
recent survey of the facility conducted under
subsection (g).

““(d) REQUIREMENTS RELATING TO ADMINIS-
TRATION AND OTHER MATTERS.—

““(1) ADMINISTRATION.—

““(A) IN GENERAL.—A nursing facility must be
administered in a manner that enables it to use
its resources effectively and efficiently to attain
or maintain the highest practicable physical,
mental, and psychosocial well-being of each
resident (consistent with requirements estab-
lished under subsection (f)(5)).

““(B) REQUIRED NOTICES.—If a change occurs
in—

‘(i) the persons with an ownership or control
interest (as defined in section 1124(a)(3)) in the
facility,

‘(i) the persons who are officers, directors,
agents, or managing employees (as defined in
section 1126(b)) of the facility,

““(iii) the corporation, association, or other
company responsible for the management of the
facility, or

““(iv) the individual who is the administrator
or director of nursing of the facility,

the nursing facility must provide notice to the
State agency responsible for the licensing of the
facility, at the time of the change, of the change
and of the identity of each new person, com-
pany, or individual described in the respective
clause.

““(C) NURSING FACILITY ADMINISTRATOR.—The
administrator of a nursing facility, whether
freestanding or hospital-based, must meet such
standards as are established by the Secretary.

““(2) LICENSING AND LIFE SAFETY CODE.—

““(A) LICENSING.—A nursing facility must be
licensed under applicable State and local law.

“(B) LIFE SAFETY CODE.—A nursing facility
must meet such provisions of such edition (as
specified by the Secretary in regulation) of the
Life Safety Code of the National Fire Protection
Association as are applicable to nursing homes;
except that—

‘(i) the Secretary may waive, for such periods
as he deems appropriate, specific provisions of
such Code which if rigidly applied would result
in unreasonable hardship upon a facility, but
only if such waiver would not adversely affect
the health and safety of residents or personnel,
and

““(ii) the provisions of such Code shall not
apply in any State if the Secretary finds that in
such State there is in effect a fire and safety
code, imposed by State law, which adequately
protects residents of and personnel in nursing
facilities.

““(8) SANITARY AND INFECTION CONTROL AND
PHYSICAL ENVIRONMENT.—A nursing facility
must—

““(A) establish and maintain an infection con-
trol program designed to provide a safe, sani-
tary, and comfortable environment in which
residents reside and to help prevent the develop-
ment and transmission of disease and infection,
and

““(B) be designed, constructed, equipped, and
maintained in a manner to protect the health
and safety of residents, personnel, and the gen-
eral public.

““(4) MISCELLANEOUS.—

““(A) COMPLIANCE WITH FEDERAL, STATE, AND
LOCAL LAWS AND PROFESSIONAL STANDARDS.—A
nursing facility, whether freestanding or hos-
pital-based, must operate and provide services in
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compliance with all applicable Federal, State,
and local laws and regulations (including the
requirements of section 1124) and with accepted
professional standards and principles which
apply to professionals providing services in such
a facility.

“(B) OTHER.—A nursing facility must meet
such other requirements relating to the health
and safety of residents or relating to the phys-
ical facilities thereof as the Secretary may find
necessary.

‘“‘(e) STATE REQUIREMENTS RELATING TO NURS-
ING FACILITY REQUIREMENTS.—A State with a
MediGrant plan shall provide for the following:

‘(1) SPECIFICATION AND REVIEW OF NURSE AIDE
TRAINING AND COMPETENCY EVALUATION PRO-
GRAMS AND OF NURSE AIDE COMPETENCY EVALUA-
TION PROGRAMS.—The State must—

“(A) specify those training and competency
evaluation programs, and those competency
evaluation programs, that the State approves
for purposes of subsection (b)(5) and that meet
the requirements established under subsection
()(2), and

““(B) provide for the review and reapproval of
such programs, at a frequency and using a
methodology consistent with the requirements
established under subsection (f)(2)(A)(iii).

““(2) NURSE AIDE REGISTRY.—

“(A) IN GENERAL.—The State shall establish
and maintain a registry of all individuals who
have satisfactorily completed a nurse aide train-
ing and competency evaluation program, or a
nurse aide competency evaluation program, ap-
proved under paragraph (1) in the State, or any
individual described in subsection (f)(2)(B)(ii) or
in subparagraph (B), (C), or (D) of section
6901(b)(4) of the Omnibus Budget Reconciliation
Act of 1989.

““(B) INFORMATION IN REGISTRY.—The registry
under subparagraph (A) shall provide for the
inclusion of specific documented findings by a
State under subsection (g)(1)(C) of resident ne-
glect or abuse or misappropriation of resident
property involving an individual listed in the
registry, as well as any brief statement of the in-
dividual disputing the findings. The State shall
make available to the public information in the
registry. In the case of inquiries to the registry
concerning an individual listed in the registry,
any information disclosed concerning such a
finding shall also include disclosure of any such
statement in the registry relating to the finding
or a clear and accurate summary of such a
statement.

““(C) PROHIBITION AGAINST CHARGES.—A State
may not impose any charges on a nurse aide re-
lating to the registry established and main-
tained under subparagraph (A).

““(8) STATE APPEALS PROCESS FOR TRANSFERS
AND DISCHARGES.—The State must provide for a
fair mechanism, meeting the guidelines estab-
lished under subsection (f)(3), for hearing ap-
peals on transfers and discharges of residents of
such facilities.

““(4) NURSING FACILITY ADMINISTRATOR STAND-
ARDS.—The State must implement and enforce
the nursing facility administrator standards de-
veloped under subsection (f)(4) respecting the
qualification of administrators of nursing facili-
ties. Any such standards promulgated shall
apply to administrators of hospital-based facili-
ties as well as administrators of freestanding fa-
cilities.

““(5) SPECIFICATION OF RESIDENT ASSESSMENT
INSTRUMENT.—The State shall specify the in-
strument to be used by nursing facilities in the
State in complying with the requirement of sub-
section (b)(3)(A)(iii).

““(6) NOTICE OF MEDIGRANT RIGHTS.—Each
State shall develop (and periodically update) a
written notice of the rights and obligations of
residents of nursing facilities (and spouses of
such residents) under this title.

““(7) STATE REQUIREMENTS FOR PREADMISSION
SCREENING AND RESIDENT REVIEW.—

““(A) PREADMISSION SCREENING.—

““(i) IN GENERAL.—The State must have in ef-
fect a preadmission screening program, for iden-
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tifying mentally ill and mentally retarded indi-
viduals (as defined in subparagraph (B)) who
are admitted to nursing facilities.

““(ii) STATE REQUIREMENT FOR RESIDENT RE-
VIEW.—The State shall notify the State mental
health authority or the State mental retardation
or developmental disability authority, as appro-
priate, of the individuals so identified.

‘“(B) DEFINITIONS.—In this paragraph:

“(i) An individual is considered to be ‘men-
tally ill’ if the individual has a serious mental
iliness (as defined by the Secretary in consulta-
tion with the National Institute of Mental
Health) and does not have a primary diagnosis
of dementia (including Alzheimer’s disease or a
related disorder) or a diagnosis (other than a
primary diagnosis) of dementia and a primary
diagnosis that is not a serious mental illness.

“(if) An individual is considered to be ‘men-
tally retarded’ if the individual is mentally re-
tarded or a person with a related condition.

““(f) RESPONSIBILITIES RELATING TO NURSING
FACILITY REQUIREMENTS.—

‘(1) GENERAL RESPONSIBILITY.—It is the duty
and responsibility of a State with a MediGrant
plan under this title to assure that requirements
which govern the provision of care in nursing
facilities under the plan, and the enforcement of
such requirements, are adequate to protect the
health, safety, welfare, and rights of residents
and to promote the effective and efficient use of
public moneys.

““(2) REQUIREMENTS FOR NURSE AIDE TRAINING
AND COMPETENCY EVALUATION PROGRAMS AND
FOR NURSE AIDE COMPETENCY EVALUATION PRO-
GRAMS.—For purposes of subsections (b)(5) and
(©)(1)(A), the State shall establish—

““(A) requirements for the approval of nurse
aide training and competency evaluation pro-
grams, including requirements relating to (i) the
areas to be covered in such a program (includ-
ing at least basic nursing skills, personal care
skills, recognition of mental health and social
service needs, care of cognitively impaired resi-
dents, basic restorative services, and residents’
rights) and content of the curriculum, (ii) mini-
mum hours of initial and ongoing training and
retraining, (iii) qualifications of instructors, and
(iv) procedures for determination of competency;

““(B) requirements for the approval of nurse
aide competency evaluation programs, including
requirement relating to the areas to be covered
in such a program, including at least basic nurs-
ing skills, personal care skills, recognition of
mental health and social service needs, care of
cognitively impaired residents, basic restorative
services, and residents’ rights, and procedures
for determination of competency;

““(C) requirements respecting the minimum fre-
quency and methodology to be used by a State
in reviewing such programs’ compliance with
the requirements for such programs; and

‘(D) requirements, under both such programs,
that—

‘(i) provide procedures for determining com-
petency that permit a nurse aide, at the nurse
aide’s option, to establish competency through
procedures or methods other than the passing of
a written examination and to have the com-
petency evaluation conducted at the nursing fa-
cility at which the aide is (or will be) employed,
and

““(it) prohibit the imposition on a nurse aide
who is employed by (or who has received an
offer of employment from) a facility on the date
on which the aide begins either such program of
any charges (including any charges for text-
books and other required course materials and
any charges for the competency evaluation) for
either such program.

“(3) QUALIFICATION OF ADMINISTRATORS.—For
purposes of subsections (d)(1)(C) and (e)(4), the
State shall develop standards to be applied in
assuring the qualifications of administrators of
nursing facilities. Any such standards must
apply to administrators of hospital-based facili-
ties as well as administrators of freestanding fa-
cilities.
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““(g) SURVEY AND CERTIFICATION PROCESS.—

‘(1) STATE AND FEDERAL RESPONSIBILITY.—

“(A) IN  GENERAL.—Under each State
MediGrant plan under this title, the State shall
be responsible for certifying, in accordance with
surveys conducted under paragraph (2), the
compliance of nursing facilities with the re-
quirements of subsections (b), (c), and (d). The
Secretary shall be responsible for certifying, in
accordance with surveys conducted under para-
graph (2), the compliance of State nursing fa-
cilities with the requirements of such sub-
sections.

““(B) INVESTIGATION OF ALLEGATIONS OF RESI-
DENT NEGLECT AND ABUSE AND MISAPPROPRIA-
TION OF RESIDENT PROPERTY.—The State shall
provide, through the agency responsible for sur-
veys and certification of nursing facilities under
this subsection, for a process for the receipt and
timely review and investigation of allegations of
neglect and abuse and misappropriation of resi-
dent property by a nurse aide of a resident in a
nursing facility or by another individual used
by the facility in providing services to such a
resident. The State shall, after notice to the in-
dividual involved and a reasonable opportunity
for a hearing for the individual to rebut allega-
tions, make a finding as to the accuracy of the
allegations. If the State finds that a nurse aide
has neglected or abused a resident or misappro-
priated resident property in a facility, the State
shall notify the nurse aide and the registry of
such finding. If the State finds that any other
individual used by the facility has neglected or
abused a resident or misappropriated resident
property in a facility, the State shall notify the
appropriate licensure authority. A State shall
not make a finding that an individual has ne-
glected a resident if the individual demonstrates
that such neglect was caused by factors beyond
the control of the individual.

““(2) SURVEYS.—

““(A) ANNUAL STANDARD SURVEY.—

“(i) IN GENERAL.—Each nursing facility shall
be subject to a standard survey, to be conducted
without any prior notice to the facility. Any in-
dividual who notifies (or causes to be notified)
a nursing facility of the time or date on which
such a survey is scheduled to be conducted is
subject to a civil money penalty of not to exceed
$2,000. The provisions of section 1128A (other
than subsections (a) and (b)) shall apply to a
civil money penalty under the previous sentence
in the same manner as such provisions apply to
a penalty or proceeding under section 1128A(a).
The State shall take all reasonable steps to
avoid giving notice of such a survey through the
scheduling procedures and the conduct of the
surveys themselves.

““(ii) CONTENTS.—Each standard survey shall
include, for a case-mix stratified sample of resi-
dents—

“(1) a survey of the quality of care furnished,
as measured by indicators of medical, nursing,
and rehabilitative care, dietary and nutrition
services, activities and social participation, and
sanitation, infection control, and the physical
environment,

“(I1) written plans of care provided under
subsection (b)(2) and an audit of the residents’
assessments under subsection (b)(3) to determine
the accuracy of such assessments and the ade-
quacy of such plans of care, and

“(1) a review of compliance with residents’
rights under subsection (c).

““(iii) FREQUENCY.—

“(1) IN GENERAL.—Each nursing facility shall
be subject to a standard survey not later than 24
months after the date of the previous standard
survey conducted under this subparagraph, ex-
cept that in the case of a facility which has
been subjected to an extended survey under sub-
paragraph (B), a standard survey shall be con-
ducted not later than 12 months after the date
of the preceding extended survey.

“(11) SPECIAL SURVEYS.—If not otherwise con-
ducted under subclause (1), a standard survey
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(or an abbreviated standard survey) may be con-
ducted within 4 months of any change of owner-
ship, administration, management of a nursing
facility, or director of nursing in order to deter-
mine whether the change has resulted in any
decline in the quality of care furnished in the
facility.

*“(B) EXTENDED SURVEYS.—

““(i) IN GENERAL.—Each nursing facility which
is found, under a standard survey, to have pro-
vided substandard quality of care shall be sub-
ject to an extended survey. Any other facility
may, at the State’s discretion, be subject to such
an extended survey (or a partial extended sur-
vey).
“(ii) TIMING.—The extended survey shall be
conducted immediately after the standard sur-
vey (or, if not practicable, not later than 2
weeks after the date of completion of the stand-
ard survey).

“‘(iii) CONTENTS.—In such an extended survey,
the survey team shall review and identify the
policies and procedures which produced such
substandard quality of care and shall determine
whether the facility has complied with all the
requirements described in subsections (b), (c),
and (d). Such review shall include an expansion
of the size of the sample of residents’ assess-
ments reviewed and a review of the staffing, of
in-service training, and, if appropriate, of con-
tracts with consultants.

““(iv) CONSTRUCTION.—Nothing in this para-
graph shall be construed as requiring an ex-
tended or partial extended survey as a pre-
requisite to imposing a sanction against a facil-
ity under subsection (h) on the basis of findings
in a standard survey.

““(C) SURVEY PROTOCOL.—Standard and ex-
tended surveys shall be conducted—

““(i) based upon the protocol which the Sec-
retary has developed, tested, and validated, as
of the date of the enactment of this title, and

“(ii) by individuals, of a survey team, who
meet such minimum qualifications as the State
establishes.

““(D) CONSISTENCY OF SURVEYS.—Each State
shall implement programs to measure and reduce
inconsistency in the application of survey re-
sults among surveyors.

““(E) SURVEY TEAMS.—

“(i) IN GENERAL.—Surveys under this sub-
section shall be conducted by a multidisci-
plinary team of professionals (including a reg-
istered professional nurse).

““(ii) PROHIBITION OF CONFLICTS OF INTER-
EST.—A State may not use as a member of a sur-
vey team under this subsection an individual
who is serving (or has served within the pre-
vious 2 years) as a member of the staff of, or as
a consultant to, the facility surveyed respecting
compliance with the requirements of subsections
(b), (c), and (d), or who has a personal or famil-
ial financial interest in the facility being sur-
veyed.

““(3) VALIDATION SURVEYS.—

“(A) IN GENERAL.—The Secretary shall con-
duct onsite surveys of a representative sample of
nursing facilities in each State, within 4 months
of the date of surveys conducted under para-
graph (2) by the State, in a sufficient number to
allow inferences about the adequacies of each
State’s surveys conducted under paragraph (2).
In conducting such surveys, the Secretary shall
use the same survey protocols as the State is re-
quired to use under paragraph (2). If the State
has determined that an individual nursing facil-
ity meets the requirements of subsections (b), (c),
and (d), but the Secretary determines that the
facility does not meet such requirements, the
Secretary’s determination as to the facility’s
noncompliance with such requirements is bind-
ing and supersedes that of the State survey.

““(B) Scope.—With respect to each State, the
Secretary shall conduct surveys under subpara-
graph (A) at least every third year with respect
to at least 5 percent of the number of nursing
facilities surveyed by the State in the year, but
in no case less than 5 nursing facilities in the
State.
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““(C) SPECIAL SURVEYS OF COMPLIANCE.—
Where the Secretary has found substantial evi-
dence of a pattern of noncompliance by a nurs-
ing facility with any of the requirements of sub-
sections (b), (c), and (d), the Secretary may con-
duct a survey of the facility and, on the basis of
that survey, make determinations concerning
the extent to which the nursing facility meets
such requirements.

““(4) INVESTIGATION OF COMPLAINTS AND MON-
ITORING NURSING FACILITY COMPLIANCE.—Each
State shall maintain procedures and adequate
staff to—

““(A) investigate complaints of violations of re-
quirements by nursing facilities, and

““(B) monitor, on-site, on a regular, as needed
basis, a nursing facility’s compliance with the
requirements of subsections (b), (c), and (d), if—

““(i) the facility has been found not to be in
compliance with such requirements and is in the
process of correcting deficiencies to achieve such
compliance;

‘“(ii) the facility was previously found not to
be in compliance with such requirements, has
corrected deficiencies to achieve such compli-
ance, and verification of continued compliance
is indicated; or

“(iii) the State has reason to question the
compliance of the facility with such require-
ments.

““(5) DISCLOSURE OF RESULTS OF INSPECTIONS
AND ACTIVITIES.—

““(A) PUBLIC INFORMATION.—Each State, and
the Secretary, shall make available to the pub-
lic—

‘(i) information respecting all surveys and
certifications made respecting nursing facilities,
including statements of deficiencies, within a
reasonable time after such information is made
available to those facilities, and approved plans
of correction,

““(ii) copies of cost reports of such facilities
filed under this title or under title XVIII,

““(iii) copies of statements of ownership under
section 1124, and

““(iv) information disclosed under section 1126.

““(B) NOTICE TO OMBUDSMAN.—Each State
shall notify the State long-term care ombudsman
(established under title 111 or VII of the Older
Americans Act of 1965 in accordance with sec-
tion 712 of the Act) of the State’s findings of
noncompliance with any of the requirements of
subsections (b), (c), and (d), or of any adverse
action taken against a nursing facility under
paragraphs (1), (2), or (3) of subsection (h), with
respect to a nursing facility in the State.

““(C) NOTICE TO PHYSICIANS AND NURSING FA-
CILITY ADMINISTRATOR LICENSING BOARD.—If a
State finds that a nursing facility has provided
substandard quality of care, the State shall no-
tify—

‘(i) the attending physician of each resident
with respect to which such finding is made, and

‘“(ii) any State board responsible for the li-
censing of the nursing facility administrator of
the facility.

‘(D) ACCESS TO FRAUD CONTROL UNITS.—Each
State shall provide its State MediGrant fraud
and abuse control unit (established under sec-
tion 2134) with access to all information of the
State agency responsible for surveys and certifi-
cations under this subsection.

‘‘(h) ENFORCEMENT PROCESS.—

“(1) IN GENERAL.—If a State finds, on the
basis of a standard, extended, or partial ex-
tended survey under subsection (g)(2) or other-
wise, that a nursing facility no longer meets a
requirement of subsection (b), (c), or (d)—

““(A) the State shall require the facility to cor-
rect the deficiency involved;

““(B) if the State finds that the facility’s defi-
ciencies immediately jeopardize the health or
safety of its residents, the State shall take imme-
diate action to remove the jeopardy and correct
the deficiencies through the remedy specified in
paragraph (2)(A)(iii), or terminate the facility’s
participation under the State MediGrant plan
and may provide, in addition, for one or more of
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the other remedies described in paragraph (2);
and

““(C) if the State finds that the facility’s defi-
ciencies do not immediately jeopardize the
health or safety of its residents, the State may—

“(i) terminate the facility’s participation
under the State MediGrant plan,

““(ii) provide for one or more of the remedies
described in paragraph (2), or

*“(iii) do both.

““(2) SPECIFIED REMEDIES.—

““(A) LISTING.—Except as provided in subpara-
graph (B), each State shall establish by law
(whether statute or regulation) at least the fol-
lowing remedies:

“(i) Denial of payment under the State
MediGrant plan with respect to any individual
admitted to the nursing facility involved after
such notice to the public and to the facility as
may be provided for by the State.

“(ii) A civil money penalty assessed and col-
lected, with interest, for each day in which the
facility is or was out of compliance with a re-
quirement of subsection (b), (c), or (d).

““(iii) The appointment of temporary manage-
ment to oversee the operation of the facility and
to assure the health and safety of the facility’s
residents, where there is a need for temporary
management while—

“(1) there is an orderly closure of the facility,
or

“(11) improvements are made in order to bring

the facility into compliance with all the require-
ments of subsections (b), (c), and (d).
The temporary management under this clause
shall not be terminated under subclause (II)
until the State has determined that the facility
has the management capability to ensure con-
tinued compliance with all the requirements of
subsections (b), (c), and (d).

“(iv) The authority, in the case of an emer-
gency, to close the facility, to transfer residents
in that facility to other facilities, or both.

The State also shall specify criteria, as to when
and how each of such remedies is to be applied,
the amounts of any fines, and the severity of
each of these remedies, to be used in the imposi-
tion of such remedies.

‘“(B) ALTERNATIVE REMEDIES.—A State may
establish alternative remedies to the remedies
described in subparagraph (A), if the State dem-
onstrates to the Secretary’s satisfaction that the
alternative remedies are as effective in deterring
noncompliance and correcting deficiencies as
those described in such subparagraph.

““(C) ASSURING PROMPT COMPLIANCE.—If a
nursing facility has not complied with any of
the requirements of subsections (b), (c), and (d),
within 3 months after the date the facility is
found to be out of compliance with such require-
ments, the State may impose the remedy de-
scribed in subparagraph (A)(i) for all individ-
uals who are admitted to the facility after such
date.

‘(D) REPEATED NONCOMPLIANCE.—In the case
of a nursing facility which, on 3 consecutive
standard surveys conducted under subsection
(9)(2), has been found to have provided sub-
standard quality of care, the State shall (re-
gardless of what other remedies are provided)—

““(i) impose the remedy described in subpara-
graph (A)(i), and

“(ii) monitor the facility under subsection
@@ (B),
until the facility has demonstrated, to the satis-
faction of the State, that it is in compliance
with the requirements of subsections (b), (c),
and (d), and that it will remain in compliance
with such requirements.

““(3) SECRETARIAL AUTHORITY.—

““(A) FOR STATE NURSING FACILITIES.—With re-
spect to a State nursing facility, the Secretary
shall have the authority and duties of a State
under this subsection. Nothing in this subpara-
graph shall be construed as restricting the rem-
edies available to the Secretary to remedy a
nursing facility’s deficiencies.
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“(B) OTHER NURSING FACILITIES.—With re-
spect to any other nursing facility in a State, if
the Secretary finds that a nursing facility no
longer meets a requirement of subsection (b), (c),
or (d), the Secretary shall notify the State of
such deficiency. If, after a reasonable period of
time after such notification is given, the Sec-
retary finds that the State has failed to carry
out the requirements of paragraph (1)(A) or
paragraph (1)(B) (if appropriate) with respect to
the deficiency involved, or that the deficiency
remains uncorrected—

‘(i) the Secretary shall require the facility to
correct the deficiency involved;

““(ii) if the Secretary finds that the deficiency
involved immediately jeopardizes the health or
safety of its residents, the Secretary shall, in
consultation with the State, take action to re-
move the jeopardy and correct the deficiencies
through the remedy specified in subparagraph
(C)(iii), or terminate the facility’s participation
under the State MediGrant plan and may pro-
vide, in addition, for one or more of the other
remedies described in subparagraph (C); and

““(iii) in the case of a deficiency that remains
uncorrected, if the Secretary finds that the defi-
ciency involved does not immediately jeopardize
the health or safety of its residents, the Sec-
retary may impose any of the remedies described
in subparagraph (C).

““(C) SPECIFIED REMEDIES.—The remedies spec-
ified in this subparagraph are as follows:

““(i) DENIAL OF PAYMENT.—Denial of any fur-
ther payments to the State in accordance with
section 2154(f) for medical assistance furnished
by the facility to all individuals in the facility
or to individuals admitted to the facility after
the effective date of the finding.

““(ii) AUTHORITY WITH RESPECT TO CIVIL
MONEY PENALTIES.—Imposition of a civil money
penalty against the facility in an amount not to
exceed $5,000 for each day of noncompliance.
The provisions of section 1128A (other than sub-
sections (a) and (b)) shall apply to a civil money
penalty under the previous sentence in the same
manner as such provisions apply to a penalty or
proceeding under section 1128A(a).

“(iii) APPOINTMENT OF TEMPORARY MANAGE-
MENT.—Appointment of temporary management
(in consultation with the State) to oversee the
operation of the facility and to assure the
health and safety of the facility’s residents,
where there is a need for temporary manage-
ment while—

“(1) there is an orderly closure of the facility,
or

“(11) improvements are made in order to bring
the facility into compliance with all the require-
ments of subsections (b), (c), and (d).

The temporary management under this clause
shall not be terminated under subclause (II)
until the Secretary has determined that the fa-
cility has the management capability to ensure
continued compliance with all the requirements
of subsections (b), (c), and (d).

The Secretary shall specify criteria, as to when
and how each of such remedies is to be applied,
the amounts of any fines, and the severity of
each of these remedies, to be used in the imposi-
tion of such remedies.

““(4) SPECIAL RULES REGARDING PAYMENTS TO
FACILITIES.—

““(A) CONTINUATION OF PAYMENTS PENDING RE-
MEDIATION.—The State or the Secretary, as ap-
propriate, may continue payments, over a period
of not longer than 6 months after the effective
date of the findings, under this title with respect
to a nursing facility not in compliance with a
requirement of subsection (b), (c), or (d).

‘“(B) EFFECTIVE PERIOD OF DENIAL OF PAY-
MENT.—A finding to deny payment under this
subsection shall terminate when the State or
Secretary (as the case may be) finds that the fa-
cility is in substantial compliance with all the
requirements of subsections (b), (c), and (d).

““(5) CONSTRUCTION.—The remedies provided
under this subsection are in addition to those
otherwise available under Federal or State law
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and shall not be construed as limiting such
other remedies, including any remedy available
to an individual at common law. The provisions
of this subsection shall apply to a nursing facil-
ity (or portion thereof) notwithstanding that the
facility (or portion thereof) also is a skilled
nursing facility for purposes of title XVIII or is
accredited by an entity pursuant to subsection
HQ).

‘“(6) SHARING OF INFORMATION.—Notwith-
standing any other provision of law, all infor-
mation concerning nursing facilities required by
this section to be filed with the Secretary or a
State agency shall be made available by such fa-
cilities to Federal or State employees for pur-
poses consistent with the effective administra-
tion of programs established under this title and
title XVIII, including investigations by State
MediGrant fraud control units.

““(i) CONSTRUCTION.—

““(1) MEDICARE REQUIREMENTS.—Where re-
quirements or obligations under this section are
identical to those provided under section 1819 of
this Act, the fulfillment of those requirements or
obligations under section 1819 shall be consid-
ered to be the fulfillment of the corresponding
requirements or obligations under this section.

*“(2) EFFECT OF ACCREDITATION.—

““(A) IN GENERAL.—ALt the option of a State, or
the Secretary, as appropriate, if a nursing facil-
ity in the State is accredited by a national ac-
crediting entity meeting such standards as the
State or the Secretary may impose, such facility
shall be deemed to have met the requirements of
this section and the State shall be deemed to
have met the survey and certification require-
ments under subsection (g).

““(B) REQUIREMENT FOR ACCREDITING EN-
TITY.—A State or the Secretary, as appropriate,
may not find that an accrediting entity meets
standards under subparagraph (A) unless such
entity applies standards for accreditation for fa-
cilities that meet or exceed the requirements of
this section.

“SEC. 2138. OTHER PROVISIONS PROMOTING PRO-
GRAM INTEGRITY.

““(a) PuBLIC ACCESS TO SURVEY RESULTS.—
Each MediGrant plan shall provide that upon
completion of a survey of any health care facil-
ity or organization by a State agency to carry
out the plan, the agency shall make public in
readily available form and place the pertinent
findings of the survey relating to the compliance
of the facility or organization with requirements
of law.

““(b) RECORD KEEPING.—Each MediGrant plan
shall provide for agreements with persons or in-
stitutions providing services under the plan
under which the person or institution agrees—

““(1) to keep such records, including ledgers,
books, and original evidence of costs, as are nec-
essary to fully disclose the extent of the services
provided to individuals receiving assistance
under the plan, and

“(2) to furnish the State agency with such in-
formation regarding any payments claimed by
such person or institution for providing services
under the plan, as the State agency may from
time to time request.

““(c) QUALITY ASSURANCE.—Each MediGrant
plan shall provide a program to assure the qual-
ity of services provided under the plan, includ-
ing such services provided to individuals with
chronic mental or physical illness.

“PART E—ESTABLISHMENT AND AMENDMENT OF

MEDIGRANT PLANS

SUBMITTAL AND APPROVAL OF
MEDIGRANT PLANS.

““(a) SUBMITTAL.—As a condition of receiving
funding under part C, each State shall submit to
the Secretary a MediGrant plan that meets the
applicable requirements of this title.

““(b) APPROVAL.—EXxcept as the Secretary may
provide under section 2154, a MediGrant plan
submitted under subsection (a)—

““(1) shall be approved for purposes of this
title, and

“SEC. 2151.
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““(2) shall be effective beginning with a cal-
endar quarter that is specified in the plan, but
in no case earlier than the first calendar quarter
that begins at least 60 days after the date the
plan is submitted.

“SEC. 2152. SUBMITTAL AND APPROVAL OF PLAN
AMENDMENTS.

‘““(a) SUBMITTAL OF AMENDMENTS.—A State
may amend, in whole or in part, its MediGrant
plan at any time through transmittal of a plan
amendment under this section.

“‘(b) APPROVAL.—EXxcept as the Secretary may
provide under section 2154, an amendment to a
MediGrant plan submitted under subsection
@—

“(1) shall be approved for purposes of this
title, and

“(2) shall be effective as provided in sub-
section (c).

“‘(c) EFFECTIVE DATES FOR AMENDMENTS.—

““(1) IN GENERAL.—Subject to the succeeding
provisions of this subsection, an amendment to
a MediGrant plan shall take effect on one or
more effective dates specified in the amendment.

““(2) AMENDMENTS RELATING TO ELIGIBILITY OR
BENEFITS.—Except as provided in paragraph
@—

“(A)  NOTICE REQUIREMENT.—Any plan
amendment that eliminates or restricts eligibility
or benefits under the plan may not take effect
unless the State certifies that it has provided
prior or contemporaneous public notice of the
change, in a form and manner provided under
applicable State law.

““(B) TIMELY TRANSMITTAL.—ANy plan amend-
ment that eliminates or restricts eligibility or
benefits under the plan shall not be effective for
longer than a 60 day period unless the amend-
ment has been transmitted to the Secretary be-
fore the end of such period.

““(3) OTHER AMENDMENTS.—Subject to para-
graph (4), any plan amendment that is not de-
scribed in paragraph (2) becomes effective in a
State fiscal year may not remain in effect after
the end of such fiscal year (or, if later, the end
of the 90-day period on which it becomes effec-
tive) unless the amendment has been transmit-
ted to the Secretary.

‘“(4) EXCEPTION.—The requirements of para-
graphs (2) and (3) shall not apply to a plan
amendment that is submitted on a timely basis
pursuant to a court order or an order of the Sec-
retary.

“SEC. 2153. PROCESS FOR STATE WITHDRAWAL
FROM PROGRAM.

““(@) IN GENERAL.—A State may rescind its
MediGrant plan and discontinue participation
in the program under this title at any time after
providing—

““(1) the public with 90 days prior notice in a
publication in one or more daily newspapers of
general circulation in the State or in any publi-
cation used by the State to publish State stat-
utes or rules, and

““(2) the Secretary with 90 days prior written
notice.

““(b) EFFECTIVE DATE.—Such discontinuation
shall not apply to payments under part C for ex-
penditures made for items and services fur-
nished under the MediGrant plan before the ef-
fective date of the discontinuation.

“‘(c) PRORATION OF ALLOTMENTS.—In the case
of any withdrawal under this section other than
at the end of a Federal fiscal year, notwith-
standing any provision of section 2121 to the
contrary, the Secretary shall provide for such
appropriate proration of the application of al-
lotments under section 2121 as is appropriate.
“SEC. 2154. SANCTIONS FOR NONCOMPLIANCE.

““(a) PROMPT REVIEW OF PLAN SUBMITTALS.—
The Secretary shall promptly review MediGrant
plans and plan amendments submitted under
this part to determine if they substantially com-
ply with the requirements of this title.

““(b) DETERMINATIONS OF SUBSTANTIAL NON-
COMPLIANCE.—

“(DAT
SUBMITTAL.—
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“(A) IN GENERAL.—If the Secretary, during
the 30-day period beginning on the date of sub-
mittal of a MediGrant plan or plan amend-
ment—

‘(i) determines that the plan or amendment
substantially violates (within the meaning of
subsection (c)) a requirement of this title, and

“(ii) provides written notice of such deter-
mination to the State,
the Secretary shall issue an order specifying
that the plan or amendment, insofar as it is in
substantial violation of such a requirement,
shall not be effective, except as provided in sub-
section (c), beginning at the end of a period of
not less than 30 days (or 120 days in the case of
the initial submission of the MediGrant plan)
specified in the order beginning on the date of
the notice of the determination.

““(B) EXTENSION OF TIME PERIODS.—The time
periods specified in subparagraph (A) may be
extended by written agreement of the Secretary
and the State involved.

““(2) VIOLATIONS IN ADMINISTRATION OF
PLAN.—
“(A) IN GENERAL.—If the Secretary deter-

mines, after reasonable notice and opportunity
for a hearing for the State, that in the adminis-
tration of a MediGrant plan there is a substan-
tial violation of a requirement of this title, the
Secretary shall provide the State with written
notice of the determination and with an order to
remedy such violation. Such an order shall be-
come effective prospectively, as specified in the
order, after the date of receipt of such written
notice. Such an order may include the withhold-
ing of funds, consistent with subsection (f), for
parts of the MediGrant plan affected by such
violation, until the Secretary is satisfied that
the violation has been corrected.

““(B) EFFECTIVENESS.—If the Secretary issues
an order under paragraph (1), the order shall
become effective, except as provided in sub-
section (c), beginning at the end of a period (of
not less than 30 days) specified in the order be-
ginning on the date of the notice of the deter-
mination to the State.

““(C) TIMELINESS OF DETERMINATIONS RELAT-
ING TO REPORT-BASED COMPLIANCE.—The Sec-
retary shall make determinations under this
paragraph respecting violations relating to in-
formation contained in an annual report under
section 2102, an independent evaluation under
section 2103, or an audit report under section
2131 not later than 30 days after the date of
transmittal of the report or evaluation to the
Secretary.

““(3) CONSULTATION WITH STATE.—Before mak-
ing a determination adverse to a State under
this section, the Secretary shall (within any
time periods provided under this section)—

“(A) reasonably consult with the State in-
volved,

““(B) offer the State a reasonable opportunity
to clarify the submission and submit further in-
formation to substantiate compliance with the
requirements of this title, and

““(C) reasonably consider any such clarifica-
tions and information submitted.

““(4) JUSTIFICATION OF ANY INCONSISTENCIES IN
DETERMINATIONS.—If the Secretary makes a de-
termination under this section that is, in whole
or in part, inconsistent with any previous deter-
mination issued by the Secretary under this
title, the Secretary shall include in the deter-
mination a detailed explanation and justifica-
tion for any such difference.

““(5) SUBSTANTIAL VIOLATION DEFINED.—For
purposes of this title, a MediGrant plan (or
amendment to such a plan) or the administra-
tion of the MediGrant plan is considered to
‘substantially violate’ a requirement of this title
if a provision of the plan or amendment (or an
omission from the plan or amendment) or the
administration of the plan—

““(A) is material and substantial in nature and
effect, and

““(B) is inconsistent with an express require-
ment of this title.
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A failure to meet a strategic objective or per-
formance goal (as described in section 2101)
shall not be considered to substantially violate a
requirement of this title.

‘(c) STATE RESPONSE TO ORDERS.—

‘(1) STATE RESPONSE BY REVISING PLAN.—

“(A) IN GENERAL.—Insofar as an order under
subsection (b)(1) relates to a substantial viola-
tion by a MediGrant plan or plan amendment, a
State may respond (before the date the order be-
comes effective) to such an order by submitting
a written revision of the MediGrant plan or
plan amendment to substantially comply with
the requirements of this part.

““(B) REVIEW OF REVISION.—In the case of sub-
mission of such a revision, the Secretary shall
promptly review the submission and shall with-
hold any action on the order during the period
of such review.

““(C) SECRETARIAL RESPONSE.—The revision
shall be considered to have corrected the defi-
ciency (and the order rescinded insofar as it re-
lates to such deficiency) unless the Secretary de-
termines and notifies the State in writing, with-
in 15 days after the date the Secretary receives
the revision, that the MediGrant plan or amend-
ment, as proposed to be revised, still substan-
tially violates a requirement of this title. In such
case the State may respond by seeking reconsid-
eration or a hearing under paragraph (2).

““(D) REVISION RETROACTIVE.—If the revision
provides for substantial compliance, the revision
may be treated, at the option of the State, as
being effective either as of the effective date of
the provision to which it relates or such later
date as the State and Secretary may agree.

“(2) STATE RESPONSE BY SEEKING RECONSIDER-
ATION OR AN ADMINISTRATIVE HEARING.—A State
may respond to an order under subsection (b) by
filing a request with the Secretary for—

“(A) a reconsideration of the determination,
pursuant to subsection (d)(1), or

““(B) a review of the determination through an
administrative hearing, pursuant to subsection
(D).

In such case, the order shall not take effect be-
fore the completion of the reconsideration or
hearing.

““(3) STATE RESPONSE BY CORRECTIVE ACTION
PLAN.—

““(A) IN GENERAL.—In the case of an order de-
scribed in subsection (b)(2) that relates to a sub-
stantial violation in the administration of the
MediGrant plan, a State may respond to such
an order by submitting a corrective action plan
with the Secretary to correct deficiencies in the
administration of the plan which are the subject
of the order.

““(B) REVIEW OF CORRECTIVE ACTION PLAN.—In
such case, the Secretary shall withhold any ac-
tion on the order for a period (not to exceed 30
days) during which the Secretary reviews the
corrective action plan.

““(C) SECRETARIAL RESPONSE.—The corrective
action plan shall be considered to have cor-
rected the deficiency (and the order rescinded
insofar as it relates to such deficiency) unless
the Secretary determines and notifies the State
in writing, within 15 days after the date the Sec-
retary receives the corrective action plan, that
the State’s administration of the MediGrant
plan, as proposed to be corrected in the plan,
will still substantially violate a requirement of
this title. In such case the State may respond by
seeking reconsideration or a hearing under
paragraph (2).

‘‘(4) STATE RESPONSE BY WITHDRAWAL OF PLAN
AMENDMENT; FAILURE TO RESPOND.—Insofar as
an order relates to a substantial violation in a
plan amendment submitted, a State may respond
to such an order by withdrawing the plan
amendment and the MediGrant plan shall be
treated as though the amendment had not been
made.

‘“(d) ADMINISTRATIVE REVIEW AND HEARING.—

‘(1) RECONSIDERATION.—Within 30 days after
the date of receipt of a request under subsection
(b)(2)(A), the Secretary shall notify the State of
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the time and place at which a hearing will be
held for the purpose of reconsidering the Sec-
retary’s determination. The hearing shall be
held not less than 20 days nor more than 60
days after the date notice of the hearing is fur-
nished to the State, unless the Secretary and the
State agree in writing to holding the hearing at
another time. The Secretary shall affirm, mod-
ify, or reverse the original determination within
60 days of the conclusion of the hearing.

““(2) ADMINISTRATIVE HEARING.—Within 30
days after the date of receipt of a request under
subsection (b)(2)(B), an administrative law
judge shall schedule a hearing for the purpose
of reviewing the Secretary’s determination. The
hearing shall be held not less than 20 days nor
more than 60 days after the date notice of the
hearing is furnished to the State, unless the Sec-
retary and the State agree in writing to holding
the hearing at another time. The administrative
law judge shall affirm, modify, or reverse the
determination within 60 days of the conclusion
of the hearing.

“‘(e) JuDICIAL REVIEW.—

““(1) IN GENERAL.—A State which is dissatis-
fied with a final determination made by the Sec-
retary under subsection (d)(1) or a final deter-
mination of an administrative law judge under
subsection (d)(2) may, within 60 days after it
has been notified of such determination, file
with the United States court of appeals for the
circuit in which the State is located a petition
for review of such determination. A copy of the
petition shall be forthwith transmitted by the
clerk of the court to the Secretary and, in the
case of a determination under subsection (d)(2),
to the administrative law judge involved. The
Secretary (or judge involved) thereupon shall
file in the court the record of the proceedings on
which the final determination was based, as
provided in section 2112 of title 28, United States
Code. Only the Secretary, in accordance with
this title, may compel a State under Federal law
to comply with the provisions of this title or a
MediGrant plan, or otherwise enforce a provi-
sion of this title against a State, and no action
may be filed under Federal law against a State
in relation to the State’s compliance, or failure
to comply, with the provisions of this title or of
a MediGrant plan except by the Secretary as
provided under this subsection.

““(2) STANDARD FOR REVIEW.—The findings of
fact by the Secretary or administrative law
judge, if supported by substantial evidence,
shall be conclusive, but the court, for good
cause shown, may remand the case to the Sec-
retary or judge to take further evidence, and the
Secretary or judge may thereupon make new or
modified findings of fact and may modify a pre-
vious determination, and shall certify to the
court the transcript and record of the further
proceedings. Such new or modified findings of
fact shall likewise be conclusive if supported by
substantial evidence.

““(3) JURISDICTION OF APPELLATE COURT.—The
court shall have jurisdiction to affirm the action
of the Secretary or judge or to set it aside, in
whole or in part. The judgment of the court
shall be subject to review by the Supreme Court
of the United States upon certiorari or certifi-
cation as provided in section 1254 of title 28,
United States Code.

““(f) WITHHOLDING OF FUNDS.—

““(1) IN GENERAL.—AnNYy order under this sec-
tion relating to the withholding of funds shall
be effective not earlier than the effective date of
the order and shall only relate to the portions of
a MediGrant plan or administration thereof
which substantially violate a requirement of this
title. In the case of a failure to meet a set-aside
requirement under section 2112, any withholding
shall only apply to the extent of such failure.

““(2) SUSPENSION OF WITHHOLDING.—The Sec-
retary may suspend withholding of funds under
paragraph (1) during the period reconsideration
or administrative and judicial review is pending
under subsection (d) or (e).
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““(3) RESTORATION OF FUNDS.—Any funds
withheld under this subsection under an order
shall be immediately restored to a State—

“(A) to the extent and at the time the order
is—

““(i) modified or withdrawn by the Secretary
upon reconsideration,

‘(i) modified or reversed by an administrative
law judge, or

““(iii) set aside (in whole or in part) by an ap-
pellate court; or

““(B) when the Secretary determines that the
deficiency which was the basis for the order is
corrected;

““(C) when the Secretary determines that vio-
lation which was the basis for the order is re-
solved or the amendment which was the basis
for the order is withdrawn; or

“(D) at any time upon the initiative of the
Secretary.

““(g) INDIVIDUAL COMPLAINT PROCESS.—The
Secretary shall provide for a process under
which an individual may notify the Secretary
concerning a State’s failure to provide medical
assistance as required under the State
MediGrant plan or otherwise comply with the
requirements of this title or such plan. If the
Secretary finds that there is a pattern of com-
plaints with respect to a State or that a particu-
lar failure or finding of noncompliance is egre-
gious, the Secretary shall notify the chief execu-
tive officer of the State of such finding and
shall notify the Congress if the State fails to re-
spond to such notification within a reasonable
period of time.

“SEC. 2155. SECRETARIAL AUTHORITY.

‘““(a) NEGOTIATED AGREEMENT AND DISPUTE
RESOLUTION.—

““(1) NEGOTIATIONS.—Nothing in this part
shall be construed as preventing the Secretary
and a State from at any time negotiating a sat-
isfactory resolution to any dispute concerning
the approval of a MediGrant plan (or amend-
ments to a MediGrant plan) or the compliance
of a MediGrant plan (including its administra-
tion) with requirements of this title.

““(2) COOPERATION.—The Secretary shall act
in a cooperative manner with the States in car-
rying out this title. In the event of a dispute be-
tween a State and the Secretary, the Secretary
shall, whenever practicable, engage in informal
dispute resolution activities in lieu of formal en-
forcement or sanctions under section 2154.

““(b) LIMITATIONS ON DELEGATION OF DECI-
SION-MAKING AUTHORITY.—The Secretary may
not delegate (other than to the Administrator of
the Health Care Financing Administration) the
authority to make determinations or reconsider-
ations respecting the approval of MediGrant
plans (or amendments to such plans) or the com-
pliance of a MediGrant plan (including its ad-
ministration) with requirements of this title.
Such Administrator may not further delegate
such authority to any individual, including any
regional official of such Administration.

““(c) REQUIRING FORMAL RULEMAKING FOR
CHANGES IN SECRETARIAL ADMINISTRATION.—
The Secretary shall carry out the administration
of the program under this title only through a
prospective formal rulemaking process, includ-
ing issuing notices of proposed rulemaking, pub-
lishing proposed rules or modifications to rules
in the Federal Register, and soliciting public
comment.

“PART F—GENERAL PROVISIONS
“SEC. 2171. DEFINITIONS.

““(a) MEDICAL ASSISTANCE.—For purposes of
this title, the term ‘medical assistance’ means
payment of part or all of the cost of any of the
following, or assistance in the purchase, in
whole or in part, of health benefit coverage that
includes any of the following, for eligible low-
income individuals (as defined in subsection (b))
as specified under the MediGrant plan:

““(1) Inpatient hospital services.

““(2) Outpatient hospital services.

““(3) Physician services.
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““(4) Surgical services.

“(5) Clinic services and other ambulatory
health care services.

“(6) Nursing facility services.

“(7) Intermediate care facility services for the
mentally retarded.

‘“(8) Prescription drugs and biologicals and
the administration of such drugs and
biologicals, only if such drugs and biologicals
are not furnished for the purpose of causing, or
assisting in causing, the death, suicide, eutha-
nasia, or mercy killing of a person.

“(9) Over-the-counter medications.

“(10) Laboratory and radiological services.

““(11) Family planning services and supplies.

““(12) Inpatient mental health services, includ-
ing services furnished in a State-operated men-
tal hospital and including residential or other
24-hour therapeutically planned structured
services in the case of a child.

““(13) Outpatient mental health services, in-
cluding services furnished in a State-operated
mental hospital and including community-based
services in the case of a child.

‘“(14) Durable medical equipment and other
medically-related or remedial devices (such as
prosthetic devices, implants, eyeglasses, hearing
aids, dental devices, and adaptive devices).

‘“(15) Disposable medical supplies.

*“(16) Home and community-based health care
services and related supportive services (such as
home health nursing services, home health aide
services, personal care, assistance with activities
of daily living, chore services, day care services,
respite care services, training for family mem-
bers, and minor modifications to the home).

““(17) Community supported living arrange-
ments.

““(18) Nursing care services (such as nurse
practitioner services, nurse midwife services, ad-
vanced practice nurse services, private duty
nursing care, pediatric nurse services, and res-
piratory care services) in a home, school, or
other setting.

““(19) Abortion only if necessary to save the
life of the mother or if the pregnancy is the re-
sult of an act of rape or incest.

“(20) Dental services.

““(21) Inpatient substance abuse treatment
services and residential substance abuse treat-
ment services.

‘“(22) Outpatient substance abuse treatment
services.

(23) Case management services.

‘“(24) Care coordination services.

““(25) Physical therapy, occupational therapy,
and services for individuals with speech, hear-
ing, and language disorders.

‘(26) Hospice care.

““(27) Any other medical, diagnostic, screen-
ing, preventive, restorative, remedial, thera-
peutic, or rehabilitative services (whether in a
facility, home, school, or other setting) if recog-
nized by State law and only if the service is—

““(A) prescribed by or furnished by a physi-
cian or other licensed or registered practitioner
within the scope of practice as defined by State
law,

““(B) performed under the general supervision
or at the direction of a physician, or

““(C) furnished by a health care facility that
is operated by a State or local government or is
licensed under State law and operating within
the scope of the license.

““(28) Premiums for private health care insur-
ance coverage, including private long-term care
insurance coverage.

*“(29) Medical transportation.

‘“(30) Medicare cost-sharing (as defined in
subsection (c)).

““(31) Enabling services (such as transpor-
tation, translation, and outreach services) only
if designed to increase the accessibility of pri-
mary and preventive health care services for eli-
gible low-income individuals.

‘“(32) Any other health care services or items
specified by the Secretary and not excluded
under this section.
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““(b) ELIGIBLE LOW-INCOME INDIVIDUAL.—

““(1) IN GENERAL.—The term ‘eligible low-in-
come individual’ means an individual—

“(A) who has been determined eligible by the
State for medical assistance under the
MediGrant plan and is not an inmate of a pub-
lic institution (except as a patient in a State
psychiatric hospital), and

“(B) whose family income (as determined
under the plan) does not exceed a percentage
(specified in the MediGrant plan and not to ex-
ceed 275 percent) of the poverty line for a family
of the size involved.

““(2) AMOUNT OF INCOME.—In determining the
amount of income under paragraph (1)(B), a
State may exclude costs incurred for medical
care or other types of remedial care recognized
by the State.

““(c) MEDICARE COST-SHARING.—For purposes
of this title, the term ‘medicare cost-sharing’
means any of the following:

“(1)(A) Premiums under section 1839.

““(B) Premiums under section 1818 or 1818A.

““(2) Coinsurance under title XVIII (including
coinsurance described in section 1813).

““(3) Deductibles established under title XVIII
(including those described in sections 1813 and
1833(b)).

‘“(4) The difference between the amount that
is paid under section 1833(a) and the amount
that would be paid under such section if any
reference to ‘80 percent’ therein were deemed a
reference to ‘100 percent’.

““(5) Premiums for enrollment of an individual
with an eligible organization under section 1876
or with a MedicarePlus organization under part
C of title XVIII.

““(d) ADDITIONAL DEFINITIONS.—For purposes
of this title:

““(1) CHILD.—The term ‘child’ means an indi-
vidual under 19 years of age.

““(2) ELDERLY INDIVIDUAL.—The term ‘elderly
individual’ means an individual who has at-
tained retirement age, as defined under section
216(1)(1).

““(3) POVERTY LINE DEFINED.—The term ‘pov-
erty line’ has the meaning given such term in
section 673(2) of the Community Services Block
Grant Act (42 U.S.C. 9902(2)), including any re-
vision required by such section).

““(4) PREGNANT WOMAN.—The term ‘pregnant
woman’ includes a woman during the 60-day pe-
riod beginning on the last day of the pregnancy.
“SEC. 2172. TREATMENT OF TERRITORIES.

“Notwithstanding any other requirement of
this title, the Secretary may waive or modify
any requirement of this title with respect to the
medical assistance program for a State other
than the 50 States and the District of Columbia,
other than a waiver of—

““(1) the applicable Federal medical assistance
percentage,

““(2) the limitation on total payments in a fis-
cal year to the amount of the allotment under
section 2121(c), or

“(3) the requirement that payment may be
made for medical assistance only with respect to
amounts expended by the State for care and
services described in section 2171(a) and medi-
cally-related services (as defined in section
2112(e)(2)).

“SEC. 2173. DESCRIPTION OF TREATMENT OF IN-
DIAN HEALTH SERVICE FACILITIES.

“In the case of a State in which one or more
facilities of the Indian Health Service are lo-
cated, the MediGrant plan shall include a de-
scription of—

““(1) what provision (if any) has been made for
payment for items and services furnished by
such facilities, and

““(2) the manner in which medical assistance
for low-income eligible individuals who are Indi-
ans will be provided, as determined by the State
in consultation with the appropriate Indian
tribes and tribal organizations.

“SEC. 2174. APPLICATION OF CERTAIN GENERAL
PROVISIONS.

“The following sections in part A of title XI

shall apply to States under this title in the same
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manner as they applied to a State under title
XIX:

““(1) Section 1101(a)(1) (relating to definition
of State).

““(2) Section 1116 (relating to administrative
and judicial review), but only insofar as consist-
ent with the provisions of part C.

““(3) Section 1124 (relating to disclosure of
ownership and related information).

““(4) Section 1126 (relating to disclosure of in-
formation about certain convicted individuals).

““(5) Section 1128B(d) (relating to criminal
penalties for certain additional charges).

““(6) Section 1132 (relating to periods within
which claims must be filed).

“SEC. 2175. MEDIGRANT MASTER DRUG REBATE
AGREEMENTS.

‘““(a) REQUIREMENT FOR MANUFACTURER TO
ENTER INTO AGREEMENT.—

““(1) IN GENERAL.—Pursuant to section 2123(f),
in order for payment to be made to a State
under part C for medical assistance for covered
outpatient drugs of a manufacturer, the manu-
facturer shall enter into and have in effect a
MediGrant master rebate agreement described in
subsection (b) with the Secretary on behalf of
States electing to participate in the agreement.

“(2) COVERAGE OF DRUGS NOT COVERED UNDER
REBATE AGREEMENTS.—Nothing in this section
shall be construed to prohibit a State in its dis-
cretion from providing coverage under its
MediGrant plan of a covered outpatient drug for
which no rebate agreement is in effect under
this section.

““(3) EFFECT ON EXISTING AGREEMENTS.—If a
State has a rebate agreement in effect with a
manufacturer on the date of the enactment of
this section which provides for a minimum ag-
gregate rebate equal to or greater than the mini-
mum aggregate rebate which would otherwise be
paid under the MediGrant master agreement
under this section, at the option of the State—

“(A) such agreement shall be considered to
meet the requirements of the MediGrant master
rebate agreement, and

“(B) the State shall be considered to have
elected to participate in the MediGrant master
rebate agreement.

““(4) LIMITATION ON PRICES OF DRUGS PUR-
CHASED BY COVERED ENTITIES.—

““(A) AGREEMENT WITH SECRETARY.—A manu-
facturer meets the requirements of this para-
graph if the manufacturer has entered into an
agreement with the Secretary that meets the re-
quirements of section 340B of the Public Health
Service Act with respect to covered outpatient
drugs purchased by a covered entity on or after
the first day of the first month that begins after
the date of the enactment of title VI of the Vet-
erans Health Care Act of 1992.

““(B) COVERED ENTITY DEFINED.—In this sub-
section, the term ‘covered entity’ means an en-
tity described in section 340B(a)(4) of the Public
Health Service Act provided that—

“(i) an entity is licensed by the State to pur-
chase and take possession of covered outpatient
drugs and furnishes the drugs to patients at a
cost no greater than acquisition plus such dis-
pensing fee as may be allowable under a State
pharmaceutical assistance program, and

““(ii) such entity is certified pursuant to sec-
tion 340B(a)(7) of such Act.

““(C) ESTABLISHMENT OF ALTERNATIVE MECHA-
NISM TO ENSURE AGAINST DUPLICATE DISCOUNTS
OR REBATES.—If the Secretary does not establish
a mechanism under section 340B(a)(5)(A) of the
Public Health Service Act within 12 months of
the date of the enactment of such section, the
following requirements shall apply:

““(i) Each covered entity shall inform the sin-
gle State agency under this title when it is seek-
ing reimbursement from the medicaid plan for
medical assistance with respect to a unit of any
covered outpatient drug which is subject to an
agreement under section 340B(a) of such Act.

““(ii) Each such single State agency shall pro-
vide a means by which a covered entity shall in-
dicate on any drug reimbursement claims form
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(or format, where electronic claims management
is used) that a unit of the drug that is the sub-
ject of the form is subject to an agreement under
section 340B of such Act, and not submit to any
manufacturer a claim for a rebate payment
under subsection (b) with respect to such a
drug.

‘(D) EFFECT OF SUBSEQUENT AMENDMENTS.—
In determining whether an agreement under
subparagraph (A) meets the requirements of sec-
tion 340B of the Public Health Service Act, the
Secretary shall not take into account any
amendments to such section that are enacted
after the enactment of title VI of the Veterans
Health Care Act of 1992.

‘““(E) DETERMINATION OF COMPLIANCE.—A
manufacturer is deemed to meet the require-
ments of this paragraph if the manufacturer es-
tablishes to the satisfaction of the Secretary
that the manufacturer would comply (and has
offered to comply) with the provisions of section
340B of the Public Health Service Act (as in ef-
fect immediately after the enactment title VI of
the Veterans Health Care Act of 1992, and
would have entered into an agreement under
such section (as such section was in effect at
such time), but for a legislative change in such
section after such enactment.

*‘(b) TERMS OF REBATE AGREEMENT.—

‘(1) PERIODIC REBATES.—The MediGrant mas-
ter rebate agreement under this section shall re-
quire the manufacturer to provide, to the
MediGrant plan of each State participating in
the agreement, a rebate for a rebate period in an
amount specified in subsection (c) for covered
outpatient drugs of the manufacturer dispensed
after the effective date of the agreement, for
which payment was made under the plan for
such period. Such rebate shall be paid by the
manufacturer not later than 30 days after the
date of receipt of the information described in
paragraph (2) for the period involved.

*“(2) STATE PROVISION OF INFORMATION.—

‘“(A) STATE RESPONSIBILITY.—Each State par-
ticipating in the MediGrant master rebate agree-
ment shall report to each manufacturer not later
than 60 days after the end of each rebate period
and in a form consistent with a standard report-
ing format established by the Secretary, infor-
mation on the total number of units of each dos-
age form and strength and package size of each
covered outpatient drug, for which payment was
made under the MediGrant plan for the period,
and shall promptly transmit a copy of such re-
port to the Secretary.

““(B) AuDITS.—A manufacturer may audit the
information provided (or required to be pro-
vided) under subparagraph (A). Adjustments to
rebates shall be made to the extent that informa-
tion indicates that utilization was greater or less
than the amount previously specified.

““(3) MANUFACTURER PROVISION OF PRICE IN-
FORMATION.—

““(A) IN GENERAL.—Each manufacturer which
is subject to the MediGrant master rebate agree-
ment under this section shall report to the Sec-
retary—

“(i) not later than 30 days after the last day
of each rebate period under the agreement, on
the average manufacturer price (as defined in
subsection (i)(1)) and, for single source drugs
and innovator multiple source drugs, the manu-
facturer’s best price (as defined in subsection
(€)(1)(C)) for each covered outpatient drug for
the rebate period under the agreement, and

““(ii) not later than 30 days after the date of
entering into an agreement under this section,
on the average manufacturer price (as defined
in subsection (i)(1)) as of October 1, 1990, for
each of the manufacturer’s covered outpatient
drugs.

““(B) VERIFICATION SURVEYS OF AVERAGE MAN-
UFACTURER PRICE.—The Secretary may survey
wholesalers and manufacturers that directly
distribute their covered outpatient drugs, when
necessary, to verify manufacturer prices re-
ported under subparagraph (A). The Secretary
may impose a civil monetary penalty in an
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amount not to exceed $10,000 on a wholesaler,
manufacturer, or direct seller, if the wholesaler,
manufacturer, or direct seller of a covered out-
patient drug refuses a request for information
by the Secretary in connection with a survey
under this subparagraph. The provisions of sec-
tion 1128A (other than subsections (a) (with re-
spect to amounts of penalties or additional as-
sessments) and (b)) shall apply to a civil money
penalty under this subparagraph in the same
manner as such provisions apply to a penalty or
proceeding under section 1128A(a).

““(C) PENALTIES.—

“(i) FAILURE TO PROVIDE TIMELY INFORMA-
TION.—In the case of a manufacturer which is
subject to the MediGrant master rebate agree-
ment that fails to provide information required
under subparagraph (A) on a timely basis, the
amount of the penalty shall be $10,000 for each
day in which such information has not been
provided and such amount shall be paid to the
Treasury. If such information is not reported
within 90 days of the deadline imposed, the
agreement shall be suspended for services fur-
nished after the end of such 90-day period and
until the date such information is reported (but
in no case shall such suspension be for a period
of less than 30 days).

““(ii) FALSE INFORMATION.—ANy manufacturer
which is subject to the MediGrant master rebate
agreement, or a wholesaler or direct seller, that
knowingly provides false information under sub-
paragraph (A) or (B) is subject to a civil money
penalty in an amount not to exceed $100,000 for
each item of false information. Any such civil
money penalty shall be in addition to other pen-
alties as may be prescribed by law. The provi-
sions of section 1128A (other than subsections
(a) and (b)) shall apply to a civil money penalty
under this subparagraph in the same manner as
such provisions apply to a penalty or proceeding
under section 1128A(a).

‘(D) CONFIDENTIALITY OF INFORMATION.—
Notwithstanding any other provision of law, in-
formation disclosed by manufacturers or whole-
salers under this paragraph or under an agree-
ment with the Secretary of Veterans Affairs de-
scribed in section 2123(f) is confidential and
shall not be disclosed by the Secretary or the
Secretary of Veterans Affairs or a State agency
(or contractor therewith) in a form which dis-
closes the identity of a specific manufacturer or
wholesaler or the prices charged for drugs by
such manufacturer or wholesaler, except—

“(i) as the Secretary determines to be nec-
essary to carry out this section,

““(ii) to permit the Comptroller General to re-
view the information provided, and

““(iii) to permit the Director of the Congres-
sional Budget Office to review the information
provided.

““(4) LENGTH OF AGREEMENT.—

“(A) IN GENERAL.—The MediGrant master re-
bate agreement under this section shall be effec-
tive for an initial period of not less than 1 year
and shall be automatically renewed for a period
of not less than one year unless terminated
under subparagraph (B).

““(B) TERMINATION.—

‘(i) By THE SECRETARY.—The Secretary may
provide for termination of the MediGrant master
rebate agreement with respect to a manufacturer
for violation of the requirements of the agree-
ment or other good cause shown. Such termi-
nation shall not be effective earlier than 60 days
after the date of notice of such termination. The
Secretary shall provide, upon request, a manu-
facturer with a hearing concerning such a ter-
mination, but such hearing shall not delay the
effective date of the termination. Failure of a
State to provide any advance notice of such a
termination as required by regulation shall not
affect the State’s right to terminate coverage of
the drugs affected by such termination as of the
effective date of such termination.

“(ii) BY A MANUFACTURER.—A manufacturer
may terminate its participation in the
MediGrant master rebate agreement under this
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section for any reason. Any such termination
shall not be effective until the calendar quarter
beginning at least 60 days after the date the
manufacturer provides notice to the Secretary.

““(iii) EFFECTIVENESS OF TERMINATION.—ANY
termination under this subparagraph shall not
affect rebates due under the agreement before
the effective date of its termination.

““(iv) NOTICE TO STATES.—In the case of a ter-
mination under this subparagraph, the Sec-
retary shall provide notice of such termination
to the States within not less than 30 days before
the effective date of such termination.

““(v) APPLICATION TO TERMINATIONS OF OTHER
AGREEMENTS.—The provisions of this subpara-
graph shall apply to the terminations of master
agreements described in section 8126(a) of title
38, United States Code.

““(C) DELAY BEFORE REENTRY.—In the case of
any rebate agreement with a manufacturer
under this section which is terminated, another
such agreement with the manufacturer (or a
successor manufacturer) may not be entered into
until a period of 1 calendar quarter has elapsed
since the date of the termination, unless the Sec-
retary finds good cause for an earlier reinstate-
ment of such an agreement.

*“(5) SETTLEMENT OF DISPUTES.—

““(A) SECRETARY.—The Secretary shall have
the authority to resolve, settle, and compromise
disputes regarding the amounts of rebates owed
under this section and section 1927.

‘“(B) STATE.—Each State, with respect to cov-
ered outpatient drugs paid for under the State’s
MediGrant plan, shall have authority, inde-
pendent of the Secretary’ authority under sub-
paragraph (A), to resolve, settle, and com-
promise disputes regarding the amounts of re-
bates owed under this section. Any such action
shall be deemed to comply with the requirements
of this title, and such covered outpatient drugs
shall be eligible for payment under the
MediGrant plan under this title.

“(C) AMOUNT OF REBATE.—The Secretary
shall limit the amount of the rebate payable in
any case in which the Secretary determines
that, because of unusual circumstances or ques-
tionable data, the provisions of subsection (c)
result in a rebate amount that is inequitable or
otherwise inconsistent with the purposes of this
section.

‘“(c) DETERMINATION OF AMOUNT OF RE-
BATE.—

““(1) BASIC REBATE FOR SINGLE SOURCE DRUGS
AND INNOVATOR MULTIPLE SOURCE DRUGS.—

“(A) IN GENERAL.—Except as provided in
paragraph (2), the amount of the rebate speci-
fied in this subsection with respect to a State
participating in the MediGrant master rebate
agreement for a rebate period (as defined in sub-
section (i)(7)) with respect to each dosage form
and strength of a single source drug or an inno-
vator multiple source drug shall be equal to the
product of—

““(i) the total number of units of each dosage
form and strength paid for under the State
MediGrant plan in the rebate period (as re-
ported by the State); and

““(ii) the greater of—

“(1) the difference between the average manu-
facturer price and the best price (as defined in
subparagraph (C)) for the dosage form and
strength of the drug, or

“(I11) the minimum rebate percentage (speci-
fied in subparagraph (B)) of such average man-
ufacturer price,
for the rebate period.

““(B) MINIMUM REBATE PERCENTAGE.—For pur-
poses of subparagraph (A)(ii)(11), the ‘minimum
rebate percentage’ is 15 percent.

““(C) BEST PRICE DEFINED.—For purposes of
this section—

““(i) IN GENERAL.—The term ‘best price’ means,
with respect to a single source drug or innovator
multiple source drug of a manufacturer, the
lowest price available from the manufacturer
during the rebate period to any wholesaler, re-
tailer, provider, health maintenance organiza-
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tion, nonprofit entity, or governmental entity
within the United States, excluding—

“(1) any prices charged on or after October 1,
1992, to the Indian Health Service, the Depart-
ment of Veterans Affairs, a State home receiving
funds under section 1741 of title 38, United
States Code, the Department of Defense, the
Public Health Service, or a covered entity de-
scribed in section 340B(a)(4) of the Public
Health Service Act,

“(I) any prices charged under the Federal
Supply Schedule of the General Services Admin-
istration,

“(111) any prices used under a State pharma-
ceutical assistance program, and

“(IV) any depot prices and single award con-
tract prices, as defined by the Secretary, of any
agency of the Federal Government.

‘(i) SPECIAL RULES.—The term ‘best price’—

“(1) shall be inclusive of cash discounts, free
goods that are contingent on any purchase re-
quirement, volume discounts, and rebates (other
than rebates under this section),

“(I1) shall be determined without regard to
special packaging, labeling, or identifiers on the
dosage form or product or package,

“(111) shall not take into account prices that
are merely nominal in amount, and

“(IV) shall exclude rebates paid under this
section or any other rebates paid to a State par-
ticipating in the MediGrant master rebate agree-
ment.

‘“(2) ADDITIONAL REBATE FOR SINGLE SOURCE
AND INNOVATOR MULTIPLE SOURCE DRUGS.—

“(A) IN GENERAL.—The amount of the rebate
specified in this subsection with respect to a
State participating in the MediGrant master re-
bate agreement for a rebate period, with respect
to each dosage form and strength of a single
source drug or an innovator multiple source
drug, shall be increased by an amount equal to
the product of—

““(i) the total number of units of such dosage
form and strength dispensed after December 31,
1990, for which payment was made under the
MediGrant plan for the rebate period; and

(i) the amount (if any) by which—

“(l) the average manufacturer price for the
dosage form and strength of the drug for the pe-
riod, exceeds

“(I1) the average manufacturer price for such
dosage form and strength for the calendar quar-
ter beginning July 1, 1990 (without regard to
whether or not the drug has been sold or trans-
ferred to an entity, including a division or sub-
sidiary of the manufacturer, after the first day
of such quarter), increased by the percentage by
which the Consumer Price Index for All Urban
Consumers (United States city average) for the
month before the month in which the rebate pe-
riod begins exceeds such index for September
1990.

““(B) TREATMENT OF SUBSEQUENTLY APPROVED
DRUGS.—In the case of a covered outpatient
drug approved by the Food and Drug Adminis-
tration after October 1, 1990, clause (ii)(11) of
subparagraph (A) shall be applied by substitut-
ing ‘the first full calendar quarter after the day
on which the drug was first marketed’ for ‘the
calendar quarter beginning July 1, 1990° and
‘the month prior to the first month of the first
full calendar quarter after the day on which the
drug was first marketed’ for ‘September 1990°.

‘“(3) REBATE FOR OTHER DRUGS.—

“(A) IN GENERAL.—The amount of the rebate
paid to a State participating in the MediGrant
master rebate agreement for a rebate period with
respect to each dosage form and strength of cov-
ered outpatient drugs (other than single source
drugs and innovator multiple source drugs)
shall be equal to the product of—

““(i) the applicable percentage (as described in
subparagraph (B)) of the average manufacturer
price for the dosage form and strength for the
rebate period, and

““(ii) the total number of units of such dosage
form and strength dispensed after December 31,
1990, for which payment was made under the
MediGrant plan for the rebate period.
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““(B) APPLICABLE PERCENTAGE DEFINED.—For
purposes of subparagraph (A)(i), the ‘applicable
percentage’ is 11 percent.

““(4) LIMITATION ON AMOUNT OF REBATE TO
AMOUNTS PAID FOR CERTAIN DRUGS.—

“(A) IN GENERAL.—Upon request of the manu-
facturer of a covered outpatient drug, the Sec-
retary shall limit, in accordance with subpara-
graph (B), the amount of the rebate under this
subsection with respect to a dosage form and
strength of such drug if the majority of the esti-
mated number of units of such dosage form and
strength that are subject to rebates under this
section were dispensed to inpatients of nursing
facilities.

“(B) AMOUNT OF REBATE.—In the case of a
covered outpatient drug subject to subpara-
graph (A), the amount of the rebate specified in
this subsection for a rebate period, with respect
to each dosage form and strength of such drug,
shall not exceed the amount paid under the
MediGrant plan with respect to such dosage
form and strength of the drug in the rebate pe-
riod (without consideration of any dispensing
fees paid).

““(5) SUPPLEMENTAL REBATES PROHIBITED.—NoO
rebates shall be required to be paid by manufac-
turers with respect to covered outpatient drugs
furnished to individuals in any State that pro-
vides for the collection of such rebates in excess
of the rebate amount payable under this section.

““(d) LIMITATIONS ON COVERAGE OF DRUGS BY
STATES PARTICIPATING IN MASTER AGREE-
MENT.—

““(1) PERMISSIBLE RESTRICTIONS.—A State par-
ticipating in the MediGrant master rebate agree-
ment under this section may—

““(A) subject to prior authorization under its
MediGrant plan any covered outpatient drug so
long as any such prior authorization program
complies with the requirements of paragraph (5);
and

“(B) exclude or otherwise restrict coverage
under its plan of a covered outpatient drug if—

‘(i) the drug is contained in the list referred
to in paragraph (2);

“(ii) the drug is subject to such restrictions
pursuant to the MediGrant master rebate agree-
ment or any agreement described in subsection
(a)(4); or

““(iii) the State has excluded coverage of the
drug from its formulary established in accord-
ance with paragraph (4).

““(2) LIST OF DRUGS SUBJECT TO RESTRICTION.—
The following drugs or classes of drugs, or their
medical uses, may be excluded from coverage or
otherwise restricted by a State participating in
the MediGrant master rebate agreement:

“(A) Agents when used for anorexia, weight
loss, or weight gain.

““(B) Agents when used to promote fertility.

“(C) Agents when used for cosmetic purposes
or hair growth.

‘(D) Agents when used for the symptomatic
relief of cough and colds.

“(E) Agents when used to promote smoking
cessation.

““(F) Prescription vitamins and mineral prod-
ucts, except prenatal vitamins and fluoride
preparations.

““(G) Nonprescription drugs.

““(H) Covered outpatient drugs which the
manufacturer seeks to require as a condition of
sale that associated tests or monitoring services
be purchased exclusively from the manufacturer
or its designee.

“(1) Barbiturates.

““(J) Benzodiazepines.

““(3) ADDITIONS TO DRUG LISTINGS.—The Sec-
retary shall, by regulation, periodically update
the list of drugs or classes of drugs described in
paragraph (2), or their medical uses, which the
Secretary has determined to be subject to clini-
cal abuse or inappropriate use.

““(4) REQUIREMENTS FOR FORMULARIES.—A
State participating in the MediGrant master re-
bate agreement may establish a formulary if the
formulary meets the following requirements:
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““(A) The formulary is developed by a commit-
tee consisting of physicians, pharmacists, and
other appropriate individuals appointed by the
Governor of the State.

““(B) Except as provided in subparagraph (C),
the formulary includes the covered outpatient
drugs of any manufacturer which has entered
into and complies with the agreement under
subsection (a) (other than any drug excluded
from coverage or otherwise restricted under
paragraph (2)).

“(C) A covered outpatient drug may be ex-
cluded with respect to the treatment of a specific
disease or condition for an identified population
(if any) only if, based on the drug’s labeling (or,
in the case of a drug the prescribed use of which
is not approved under the Federal Food, Drug,
and Cosmetic Act but is a medically accepted in-
dication, based on information from the appro-
priate compendia described in subsection (i)(5)),
the excluded drug does not have a significant,
clinically meaningful therapeutic advantage in
terms of safety, effectiveness, or clinical outcome
of such treatment for such population over other
drugs included in the formulary and there is a
written explanation (available to the public) of
the basis for the exclusion.

‘(D) The State MediGrant plan permits cov-
erage of a drug excluded from the formulary
(other than any drug excluded from coverage or
otherwise restricted under paragraph (2)) pursu-
ant to a prior authorization program that is
consistent with paragraph (5).

““(E) The formulary meets such other require-
ments as the Secretary may impose in order to
achieve program savings consistent with protect-
ing the health of program beneficiaries.

A prior authorization program established by a
State under paragraph (5) is not a formulary
subject to the requirements of this paragraph.

““(5) REQUIREMENTS OF PRIOR AUTHORIZATION
PROGRAMS.—The MediGrant plan of a State
participating in the MediGrant master rebate
agreement may require, as a condition of cov-
erage or payment for a covered outpatient drug
for which Federal financial participation is
available in accordance with this section, the
approval of the drug before its dispensing for
any medically accepted indication (as defined in
subsection (i)(5)) only if the system providing
for such approval—

““(A) provides response by telephone or other
telecommunication device within 24 hours of a
request for prior authorization, and

““(B) except with respect to the drugs on the
list referred to in paragraph (2), provides for the
dispensing of at least a 72-hour supply of a cov-
ered outpatient prescription drug in an emer-
gency situation (as defined by the Secretary).

‘“(6) OTHER PERMISSIBLE RESTRICTIONS.—A
State participating in the MediGrant master re-
bate agreement may impose limitations, with re-
spect to all such drugs in a therapeutic class, on
the minimum or maximum quantities per pre-
scription or on the number of refills, if such lim-
itations are necessary to discourage waste, and
may address instances of fraud or abuse by indi-
viduals in any manner authorized under this
Act.

““(e) DRUG USE REVIEW.—

““(1) IN GENERAL.—A State participating in the
MediGrant master rebate agreement may provide
for a drug use review program to educate physi-
cians and pharmacists to identify and reduce
the frequency of patterns of fraud, abuse, gross
overuse, or inappropriate or medically unneces-
sary care, among physicians, pharmacists, and
patients, or associated with specific drugs or
groups of drugs, as well as potential and actual
severe adverse reactions to drugs.

““(2) APPLICATION OF STATE STANDARDS.—EX-
cept as provided in subparagraph (B), a State
with a drug use review program under this sub-
section shall establish and operate the program
under such standards as it may establish.

“(f) ELECTRONIC CLAIMS MANAGEMENT.—In
accordance with chapter 35 of title 44, United
States Code (relating to coordination of Federal
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information policy), the Secretary shall encour-
age each State to establish, as its principal
means of processing claims for covered out-
patient drugs under its MediGrant plan, a
point-of-sale electronic claims management sys-
tem, for the purpose of performing on-line, real
time eligibility verifications, claims data cap-
ture, adjudication of claims, and assisting phar-
macists (and other authorized persons) in apply-
ing for and receiving payment.

““(9) ANNUAL REPORT.—

“(1) IN GENERAL.—Not later than May 1 of
each year, the Secretary shall transmit to the
Committee on Finance of the Senate, and the
Committee on Commerce of the House of Rep-
resentatives, a report on the operation of this
section in the preceding fiscal year.

““(2) DETAILS.—Each report shall include in-
formation on—

““(A) ingredient costs paid under this title for
single source drugs, multiple source drugs, and
nonprescription covered outpatient drugs,

‘“(B) the total value of rebates received and
number of manufacturers providing such re-
bates,

““(C) the effect of inflation on the value of re-
bates required under this section,

‘(D) trends in prices paid under this title for
covered outpatient drugs, and

‘“(E) Federal and State administrative costs
associated with compliance with the provisions
of this title.

““(h) EXEMPTION FOR CAPITATED HEALTH
CARE ORGANIZATIONS, HOSPITALS, AND NURSING
FACILITIES.—

““(1) IN GENERAL.—EXxcept as provided in para-
graph (2), the requirements of the MediGrant
master rebate agreement under this section shall
not apply with respect to covered outpatient
drugs dispensed by or through—

““(A) a capitated health care organization (as
defined in section 2114(c)(1)), or

““(B) a hospital or nursing facility that dis-
penses covered outpatient drugs using a drug
formulary system and bills the State no more
than the hospital’s or facility’s purchasing costs
for covered outpatient drugs.

‘“(2) CONSTRUCTION IN DETERMINING BEST
PRICE.—Nothing in paragraph (1) shall be con-
strued as excluding amounts paid by the entities
described in such paragraph for covered out-
patient drugs from the determination of the best
price (as defined in subsection (c)(1)(C)) for
such drugs.

‘(i) DEFINITIONS.—In the section—

““(1) AVERAGE MANUFACTURER PRICE.—The
term ‘average manufacturer price’ means, with
respect to a covered outpatient drug of a manu-
facturer for a rebate period, the average price
paid to the manufacturer for the drug in the
United States by wholesalers for drugs distrib-
uted to the retail pharmacy class of trade, after
deducting customary prompt pay discounts.

‘“(2) COVERED OUTPATIENT DRUG.—Subject to
the exceptions in paragraph (3), the term ‘cov-
ered outpatient drug’ means—

““(A) of those drugs which are treated as pre-
scribed drugs for purposes of section 2171(a)(8),
a drug which may be dispensed only upon pre-
scription (except as provided in subparagraph
(D)), and—

(i) which is approved as a prescription drug
under section 505 or 507 of the Federal Food,
Drug, and Cosmetic Act;

“(ii)(1) which was commercially used or sold
in the United States before the date of the en-
actment of the Drug Amendments of 1962 or
which is identical, similar, or related (within the
meaning of section 310.6(b)(1) of title 21 of the
Code of Federal Regulations) to such a drug,
and (I1) which has not been the subject of a
final determination by the Secretary that it is a
‘new drug’ (within the meaning of section 201(p)
of the Federal Food, Drug, and Cosmetic Act) or
an action brought by the Secretary under sec-
tion 301, 302(a), or 304(a) of such Act to enforce
section 502(f) or 505(a) of such Act; or

“(iii)(1) which is described in section 107(c)(3)
of the Drug Amendments of 1962 and for which
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the Secretary has determined there is a compel-
ling justification for its medical need, or is iden-
tical, similar, or related (within the meaning of
section 310.6(b)(1) of title 21 of the Code of Fed-
eral Regulations) to such a drug, and (Il) for
which the Secretary has not issued a notice of
an opportunity for a hearing under section
505(e) of the Federal Food, Drug, and Cosmetic
Act on a proposed order of the Secretary to
withdraw approval of an application for such
drug under such section because the Secretary
has determined that the drug is less than effec-
tive for some or all conditions of use prescribed,
recommended, or suggested in its labeling;

“(B) a biological product, other than a vac-
cine which—

““(i) may only be dispensed upon prescription,

““(ii) is licensed under section 351 of the Public
Health Service Act, and

““(iii) is produced at an establishment licensed
under such section to produce such product;

““(C) insulin certified under section 506 of the
Federal Food, Drug, and Cosmetic Act; and

‘(D) a drug which may be sold without a pre-
scription (commonly referred to as an ‘over-the-
counter drug’), if the drug is prescribed by a
physician (or other person authorized to pre-
scribe under State law).

““(3) LIMITING DEFINITION.—The term ‘covered
outpatient drug’ does not include any drug, bio-
logical product, or insulin provided as part of,
or as incident to and in the same setting as, any
of the following (and for which payment may be
made under a MediGrant plan as part of pay-
ment for the following and not as direct reim-
bursement for the drug):

“(A) Inpatient hospital services.

““(B) Hospice services.

““(C) Dental services, except that drugs for
which the MediGrant plan authorizes direct re-
imbursement to the dispensing dentist are cov-
ered outpatient drugs.

‘(D) Physicians’ services.

““(E) Outpatient hospital services.

““(F) Nursing facility services and services pro-
vided by an intermediate care facility for the
mentally retarded.

““(G) Other laboratory and x-ray services.

““(H) Renal dialysis services.

Such term also does not include any such drug
or product for which a National Drug Code
number is not required by the Food and Drug
Administration or a drug or biological used for
a medical indication which is not a medically
accepted indication. Any drug, biological prod-
uct, or insulin excluded from the definition of
such term as a result of this paragraph shall be
treated as a covered outpatient drug for pur-
poses of determining the best price (as defined in
subsection (c)(1)(C)) for such drug, biological
product, or insulin.

““(4) MANUFACTURER.—The term ‘manufac-
turer’ means, with respect to a covered out-
patient drug, the entity holding legal title to or
possession of the National Drug Code number
for such drug.

““(5) MEDICALLY ACCEPTED INDICATION.—The
term ‘medically accepted indication’ means any
use for a covered outpatient drug which is ap-
proved under the Federal Food, Drug, and Cos-
metic Act, or the use of which is supported by
one or more citations included or approved for
inclusion in any of the following compendia:

“(A) American Hospital Formulary Service
Drug Information.

““(B) United States Pharmacopeia-Drug Infor-
mation.

“(C) American Medical
Evaluations.

‘(D) The DRUGDEX Information System.

““(E) The peer-reviewed medical literature.

““(6) MULTIPLE SOURCE DRUG; INNOVATOR MUL-
TIPLE SOURCE DRUG; NONINNOVATOR MULTIPLE
SOURCE DRUG; SINGLE SOURCE DRUG.—

““(A) DEFINED.—

““(i) MULTIPLE SOURCE DRUG.—The term ‘mul-
tiple source drug’ means, with respect to a re-
bate period, a covered outpatient drug (not in-
cluding any drug described in paragraph (2)(D))

Association Drug
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for which there are 2 or more drug products
which—

“() are rated as therapeutically equivalent
(under the Food and Drug Administration’s
most recent publication of ‘Approved Drug
Products with Therapeutic Equivalence Evalua-
tions’),

“(I1) except as provided in subparagraph (B),
are pharmaceutically equivalent and
bioequivalent, as defined in subparagraph (C)
and as determined by the Food and Drug Ad-
ministration, and

“(111) are sold or marketed in the State during
the period.

“(ii) INNOVATOR MULTIPLE SOURCE DRUG.—
The term ‘innovator multiple source drug’
means a multiple source drug that was origi-
nally marketed under an original new drug ap-
plication or product licensing application ap-
proved by the Food and Drug Administration.

““(ili)  NONINNOVATOR  MULTIPLE  SOURCE
DRUG.—The term ‘noninnovator multiple source
drug’ means a multiple source drug that is not
an innovator multiple source drug.

““(iv) SINGLE SOURCE DRUG.—The term ‘single
source drug’ means a covered outpatient drug
which is produced or distributed under an origi-
nal new drug application approved by the Food
and Drug Administration, including a drug
product marketed by any cross-licensed produc-
ers or distributors operating under the new drug
application or product licensing application.

“(B) EXCEPTION.—Subparagraph (A)(i)(11)
shall not apply if the Food and Drug Adminis-
tration changes by regulation the requirement
that, for purposes of the publication described
in subparagraph (A)(i)(1), in order for drug
products to be rated as therapeutically equiva-
lent, they must be pharmaceutically equivalent
and bioequivalent, as defined in subparagraph
©).
““(C) DEFINITIONS.—For purposes of this para-
graph—

“(i) drug products are pharmaceutically
equivalent if the products contain identical
amounts of the same active drug ingredient in
the same dosage form and meet compendial or
other applicable standards of strength, quality,
purity, and identity,

“(ii) drugs are bioequivalent if they do not
present a known or potential bioequivalence
problem, or, if they do present such a problem,
they are shown to meet an appropriate standard
of bioequivalence, and

““(iii) a drug product is considered to be sold
or marketed in a State if it appears in a pub-
lished national listing of average wholesale
prices selected by the Secretary, if the listed
product is generally available to the public
through retail pharmacies in that State.

“(7) REBATE PERIOD.—The term ‘rebate pe-
riod’ means, with respect to an agreement under
subsection (a), a calendar quarter or other pe-
riod specified by the Secretary with respect to
the payment of rebates under such agreement.”.
SEC. 7002. TERMINATION OF CURRENT PROGRAM

AND TRANSITION.

(a) TERMINATION OF CURRENT PROGRAM; LIMI-
TATION ON MEDICAID PAYMENTS IN FISCAL YEAR
1996.—

(1) REPEAL OF TITLE.—Title XIX of the Social
Security Act is repealed effective October 1, 1996,
except that the repeal of section 1928 of such Act
is effective on the date of the enactment of this
Act and the succeeding two sections of such title
shall be effective during fiscal year 1996 in the
same manner and to the same extent as such
sections were effective during fiscal year 1995.

(2) LIMITATION ON OBLIGATION AUTHORITY.—
Notwithstanding any other provision of such
title—

(A) POST-ENACTMENT, PRE-MEDIGRANT.—Sub-
ject to subparagraph (B), the Secretary of
Health and Human Services (in this section re-
ferred to as the “‘Secretary’’) may enter into ob-
ligations under such title with any State (as de-
fined for purposes of such title) for expenses in-
curred after the date of the enactment of this
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Act and during fiscal year 1996, but not in ex-
cess of the obligation allotment for that State
for fiscal year 1996 under section 2121(a)(4) of
the Social Security Act (as added by section
7001).

(B) NONE AFTER MEDIGRANT.—The Secretary
is not authorized to enter into any obligation
with any State under title XIX of such Act for
expenses incurred on or after the earlier of—

(i) October 1, 1996, or

(ii) the first day of the first quarter on which
the State MediGrant plan under title XXI of
such Act (as added by section 7001) is first effec-
tive.

(C) AGREEMENT.—A State’s submission of
claims for payment under section 1903 of such
Act after the date of the enactment of this Act
with respect to which the limitation described in
subparagraph (A) applies is deemed to con-
stitute the State’s acceptance of the obligation
limitation under such subparagraph (including
the formula for computing the amount of such
obligation limitation).

(D) EFFECT ON MEDICAL ASSISTANCE.—Effec-
tive on the date of the enactment of this sec-
tion—

(i) except as provided in this paragraph, the
Federal Government has no obligation to pro-
vide payment with respect to items and services
provided under title X1X of the Social Security
Act, and

(ii) such title and title XXI of such Act shall
not be construed as providing for an entitle-
ment, under Federal law in relation to the Fed-
eral Government, in an individual or person (in-
cluding any provider) at the time of provision or
receipt of services.

(3) REQUIREMENT FOR TIMELY SUBMITTAL OF
cLAIMS.—No payment shall be made to a State
under title XIX of such Act with respect to an
obligation incurred before the date of the enact-
ment of this Act, unless the State has submitted
to the Secretary, by not later than June 30, 1996,
a claim for Federal financial participation for
expenses paid by the State with respect to such
obligations. Nothing in paragraph (2) shall be
construed as affecting the obligation of the Fed-
eral Government to pay claims described in the
previous sentence.

(b)  MEDICAID-TO-MEDIGRANT
PROVISIONS.—

(1) Notwithstanding any provision of law, in
the case where payment has been made under
section 1903(a) of the Social Security Act to a
State before October 1, 1995, and for which a
disallowance has not been taken as of such date
(or, if so taken, has not been completed, includ-
ing judicial review, by such date), the Secretary
of Health and Human Services shall discontinue
the disallowance proceeding and, if such dis-
allowance has been taken as of the date of the
enactment of this Act, any payment reductions
effected shall be rescinded and the payments re-
turned to the State.

(2) The repeal under subsection (a)(1) of sec-
tion 1928 of the Social Security Act shall not af-
fect the distribution of vaccines purchased and
delivered to the States before the date of the en-
actment of this Act. No vaccine may be pur-
chased after such date by the Federal Govern-
ment or any State under any contract under
section 1928(d) of the Social Security Act.

(3) No judicial or administrative decision ren-
dered regarding requirements imposed under
title X1X of the Social Security Act with respect
to a State shall have any application to the
MediGrant plan of the State title under XXI of
such Act. A State may, pursuant to the previous
sentence, seek the abrogation or modification of
any such decision after the date of termination
of the State plan under title XIX of such Act.

(4) No cause of action under title XIX of the
Social Security Act which seeks to require a
State to establish or maintain minimum payment
rates under such title or claim which seeks reim-
bursement for any period before the date of the
enactment of this Act based on the alleged fail-
ure of the State to comply with such title and
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which has not become final as of such date shall
be brought or continued.

(5) Section 6408(a)(3) of the Omnibus Budget
Reconciliation Act of 1989 (as amended by sec-
tion 13642 of the Omnibus Budget Reconciliation
Act of 1993) and section 2 of Public Law 102-276
(as amended by section 13644 of the Omnibus
Budget Reconciliation Act of 1993) are each
amended by striking ‘“‘December 31, 1995 and
inserting ‘‘October 1, 1996”".

(c) ANTI-FRAUD PROVISIONS.—Section
1128(h)(1) of the Social Security Act (42 U.S.C.
1320a-7(h)(1)) is amended by inserting ‘‘or a
MediGrant plan under title XXI after ‘‘title
XX,

(d) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) SECRETARIAL SUBMISSION OF LEGISLATIVE
PROPOSAL.—Not later than 90 days after the
date of the enactment of this Act, the Secretary
of Health and Human Services, in consultation,
as appropriate, with heads of other Federal
agencies and the States (as defined in section
1101(a)(8) of the Social Security Act for purposes
of title XI1X of such Act), shall submit to the ap-
propriate committees of Congress a legislative
proposal providing for such technical and con-
forming amendments in the law as are required
by the provisions of, and amendments made by,
this title.

(2) TRANSITIONAL RULE.—AnNy reference in
any provision of law to title XIX of the Social
Security Act or any provision thereof shall be
deemed to be a reference to such title or provi-
sion as in effect on the day before the date of
the enactment of this Act.

SEC. 7003. MEDICARE/MEDIGRANT INTEGRATION
DEMONSTRATION PROJECT.

(a) DESCRIPTION OF PROJECTS.—

(1) IN GENERAL.—The Secretary of Health and
Human Services (in this section referred to as
the “‘Secretary’’) shall conduct demonstration
projects under this section to demonstrate the
manner in which States may use funds from the
medicare program under title XVIII of the So-
cial Security Act and the MediGrant program
under title XXI of such Act (in this section re-
ferred to as the ‘““medicare and MediGrant pro-
grams’’) for the purpose of providing a more
cost-effective full continuum of care for deliver-
ing services to meet the needs of chronically-ill
elderly and disabled beneficiaries who are eligi-
ble for items and services under such programs,
through integrated systems of care, with an em-
phasis on case management, prevention, and
interventions designed to avoid institutionaliza-
tion whenever possible. The Secretary shall use
funds from the amounts appropriated for the
medicare and MediGrant programs to make the
payments required under subsection (d)(1).

(2) OPTION TO PARTICIPATE.—A State may not
require an individual eligible to receive items
and services under the medicare and MediGrant
programs to participate in a demonstration
project under this section.

(b) ESTABLISHMENT.—The Secretary shall
make payments in accordance with subsection
(d) for the conduct of demonstration projects
that provide for integrated systems of care in ac-
cordance with subsection (a). Not more than 10
demonstration projects shall be conducted under
this section.

(c) APPLICATIONS.—Each State, or a coalition
of States, desiring to conduct a demonstration
project under this section shall prepare and sub-
mit to the Secretary an application at such time,
in such manner, and containing such informa-
tion as the Secretary may require, including an
explanation of a plan for evaluating the project.
The Secretary shall approve or deny an applica-
tion not later than 90 days after the receipt of
such application.

(d) PAYMENTS.—

(1) IN GENERAL.—For each calendar quarter
occurring during a demonstration project con-
ducted under this section, the Secretary shall
pay to each entity designated under paragraph
(3) an amount equal to the Federal capitated
payment rate determined under paragraph (2).
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(2) FEDERAL CAPITATED PAYMENT RATE.—The
Secretary shall determine the Federal capitated
payment rate for purposes of this section based
on the anticipated Federal quarterly cost of pro-
viding care to chronically-ill elderly and dis-
abled beneficiaries who are eligible for items and
services under the medicare and MediGrant pro-
grams and who have elected to participate in a
demonstration project under this section.

(3) DESIGNATION OF ENTITY.—

(A) IN GENERAL.—Each State, or coalition of
States, shall designate entities to directly receive
the payments described in paragraph (1).

(B) REQUIREMENT.—A State, or a coalition of
States, may not designate an entity under sub-
paragraph (A) unless such entity meets the
quality, solvency, and coverage standards appli-
cable to providers of items and services under
the medicare and MediGrant programs.

(4) STATE PAYMENTS.—Each State conducting,
or in the case of a coalition of States, participat-
ing in a demonstration project under this sec-
tion shall pay to the entities designated under
paragraph (3) an amount equal to the product
of (A) 100 percent minus the applicable Federal
medical assistance percentage (as defined in sec-
tion 2122(e) of the Social Security Act) for the
State, and (B) the expenditures under the
project attributable to the MediGrant program
for items and services provided to chronically-ill
elderly and disabled beneficiaries who have
elected to participate in the demonstration.

(5) BUDGET NEUTRALITY.—The aggregate
amount of Federal payments to entities des-
ignated by a State, or coalition of States, under
paragraph (3) for a fiscal year shall not exceed
the aggregate amount of such payments that
would otherwise have been made under the med-
icare and MediGrant programs for such fiscal
year for items and services provided to bene-
ficiaries under such programs but for the elec-
tion of such beneficiaries to participate in a
demonstration project under this section.

(e) DURATION.—

(1) IN GENERAL.—The demonstration projects
conducted under this section shall be conducted
for a 5-year period, subject to annual review
and approval by the Secretary.

(2) TERMINATION.—The Secretary may, with
90 days’ notice, terminate any demonstration
project conducted under this section that is not
in substantial compliance with the terms of the
application approved by the Secretary under
this section.

(f) OVERSIGHT.—The Secretary shall establish
quality standards for evaluating and monitoring
the demonstration projects conducted under this
section. Such quality standards shall include re-
porting requirements which contain the follow-
ing:

(1) A description of the demonstration project.

(2) An analysis of beneficiary satisfaction
under such project.

(3) An analysis of the quality of the services
delivered under the project.

(4) A description of the savings to the
MediGrant and medicare programs as a result of
the demonstration project.

TITLE VIII—MEDICARE

SEC. 8000. SHORT TITLE OF TITLE; AMENDMENTS
AND REFERENCES TO OBRA; TABLE
OF CONTENTS OF TITLE.

(a) SHORT TITLE.—This title may be cited as
the ““Medicare Preservation Act of 1995”".

(b) AMENDMENTS TO SOCIAL SECURITY ACT.—
Except as otherwise specifically provided, when-
ever in this title an amendment is expressed in
terms of an amendment to or repeal of a section
or other provision, the reference shall be consid-
ered to be made to that section or other provi-
sion of the Social Security Act.

(c) REFERENCES TO OBRA.—In this title, the
terms ““OBRA-1986"", ‘‘OBRA-1987", ““OBRA-
1989, “OBRA-1990", and ‘““‘OBRA-1993"" refer
to the Omnibus Budget Reconciliation Act of
1986 (Public Law 99-509), the Omnibus Budget
Reconciliation Act of 1987 (Public Law 100-203),
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the Omnibus Budget Reconciliation Act of 1989
(Public Law 101-239), the Omnibus Budget Rec-
onciliation Act of 1990 (Public Law 101-508),
and the Omnibus Budget Reconciliation Act of
1993 (Public Law 103-66), respectively.

(d) TABLE OF CONTENTS OF TITLE.—The table
of contents of this title is as follows:

Sec. 8000. Short title of title; amendments and
references to OBRA,; table of con-
tents of title.

Subtitle A—MedicarePlus Program
“PART C—MEDICAREPLUS PROGRAM
CHAPTER 1—MEDICAREPLUS PROGRAM

Sec. 8001. Establishment of MedicarePlus pro-
gram.

“PART C—MEDICAREPLUS PROGRAM

‘“‘Sec. 1851. Eligibility, election, and enroll-
ment.

1852. Benefits and beneficiary protec-
tions.

1853. Organizational and financial
requirements for MedicarePlus or-
ganizations;  provider-sponsored
organizations.

1854. Payments to MedicarePlus orga-
nizations.

1855. Premiums and rebates.

1856. Establishment of standards; cer-
tification of organizations and
plans.

1857. Contracts with MedicarePlus
organizations.

1858. Standards for MedicarePlus and
medicare information transactions
and data elements.

1859. Definitions; miscellaneous pro-
visions.

Duplication and coordination of med-
icare-related plans.

Sec. 8003. Transitional rules for current medi-

care HMO program.

CHAPTER 2—SPECIAL RULES FOR MEDICAREPLUS

MEDICAL SAVINGS ACCOUNTS

“‘Sec.

“‘Sec.

“‘Sec.

““Sec.

““Sec.

“‘Sec.

“‘Sec.
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COMMISSION
Sec. 8021. Medicare Payment Review Commis-
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CHAPTER 4—TREATMENT OF HOSPITALS WHICH
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NIZATIONS

Sec. 8031. Treatment of hospitals which partici-
pate in provider-sponsored orga-
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Subtitle B—Health Care Fraud and Abuse
Prevention

CHAPTER 1—FRAUD AND ABUSE CONTROL
PROGRAM

Fraud and abuse control program.
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8103. Beneficiary incentive programs.

8104. Application of certain health anti-
fraud and abuse sanctions to
fraud and abuse against Federal
health care programs.

8105. Guidance regarding application of

health care fraud and abuse sanc-

tions.

CHAPTER 2—REVISIONS TO CURRENT SANCTIONS
FOR FRAUD AND ABUSE

Sec. 8111. Mandatory exclusion from participa-
tion in medicare and State health
care programs.

Sec. 8112. Establishment of minimum period of
exclusion for certain individuals
and entities subject to permissive
exclusion from medicare and State
health care programs.
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State health care program bene-
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8118. Effective date.
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CHAPTER 6—STATE HEALTH CARE FRAUD
CONTROL UNITS
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ral prohibitions based on com-
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hibitions.
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Sec. 8302. Direct graduate medical education.
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Sec. 8202.
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Sec. 8401. PPS hospital payment update.

Sec. 8402. PPS-exempt hospital payments.
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payment adjustments.
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Sec. 8406. Increase in update for certain hos-
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FACILITIES
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Sec. 8415. Treatment of items and services paid
for under part B.
8416. Medical review process.
8417. Report by medicare payment review
commission.
Sec. 8418. Effective date.
CHAPTER 3—OTHER PROVISIONS RELATING TO
PART A
Sec. 8421. Payments for hospice services.
Sec. 8422. Permanent extension of hemophilia
pass-through.
Subtitle F—Provisions Relating to Part B
CHAPTER 1—PAYMENT REFORMS
Sec. 8501. Payments for physicians’ services.
Sec. 8502. Elimination of formula-driven over-
payments for certain outpatient
hospital services.

Sec.
Sec.

Sec. 8503. Extension of reductions in payments
for costs of hospital outpatient
services.

Sec. 8504. Reduction in updates to payment
amounts for clinical diagnostic
laboratory tests.

Sec. 8505. Payments for durable medical equip-
ment.

Sec. 8506. Updates for ambulatory surgical serv-
ices.

Sec. 8507. Payments for ambulance services.

Sec. 8508. Ensuring payment for physician and
nurse for jointly furnished anes-
thesia services.

CHAPTER 2—PART B PREMIUM
Sec. 8511. Promoting solvency of part a trust

fund through part b premium.
Sec. 8512. Income-related reduction in medicare

subsidy.
Subtitle G—Provisions Relating to Parts A and
B
CHAPTER 1—PAYMENTS FOR HOME HEALTH
SERVICES

Sec. 8601. Payment for home health services.
Sec. 8602. Maintaining savings resulting from
temporary freeze on payment in-
creases for home health services.
Sec. 8603. Extension of waiver of presumption
of lack of knowledge of exclusion
from coverage for home health
agencies.
Sec. 8604. Extension of period of home health
agency certification.
PART 2—MEDICARE SECONDARY PAYER
IMPROVEMENTS
Extension and expansion of existing
requirements.
Improvements in recovery of pay-
ments.
CHAPTER 3—OTHER ITEMS AND SERVICES UNDER
PARTS A AND B
Medicare coverage of certain anti-
cancer drug treatments.
Administrative provisions.
CHAPTER 4—FAILSAFE

Sec. 8611.

Sec. 8612.

Sec. 8621.

Sec. 8622.

Sec. 8631. Failsafe budget mechanism.
Subtitle H—Rural Areas

Sec. 8701. Medicare-dependent, small, rural
hospital payment extension.
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ing in underserved areas.
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Subtitle A—MedicarePlus Program
CHAPTER 1—MEDICAREPLUS PROGRAM
SEC. 8001. ESTABLISHMENT OF MEDICAREPLUS

PROGRAM.

(a) IN GENERAL.—Title XVIII is amended by
redesignating part C as part D and by inserting
after part B the following new part:

“PART C—MEDICAREPLUS PROGRAM
““ELIGIBILITY, ELECTION, AND ENROLLMENT

‘“‘SEC. 1851. (a) CHOICE OF MEDICARE BENEFITS
THROUGH MEDICAREPLUS PLANS.—

““(1) IN GENERAL.—Subject to the provisions of
this section, every MedicarePlus eligible individ-
ual (as defined in paragraph (3)) is entitled to
elect to receive benefits under this title—

““(A) through the Medicare fee-for-service pro-
gram under parts A and B, or

““(B) through enrollment in a MedicarePlus
plan under this part.

““(2) TYPES OF MEDICAREPLUS PLANS THAT MAY
BE AVAILABLE.—A MedicarePlus plan may be
any of the following types of plans of health in-
surance:

““(A) COORDINATED CARE PLANS.—Private co-
ordinated care plans which provide health care
services, including health maintenance organi-
zation plans and preferred provider organiza-
tion plans.

‘“(B) COMBINATION OF HIGH DEDUCTIBLE PLAN
AND CONTRIBUTIONS TO HIGH DEDUCTIBLE MEDI-
CARE MSA.—A high deductible plan, as defined
in section 1859(b)(2), and a contribution into a
High Deductible MedicarePlus medical savings
account (MSA).

““(C) PLANS OFFERED BY PROVIDER-SPONSORED
ORGANIZATION.—A MedicarePlus plan offered by
a provider-sponsored organization, as defined in
section 1853(i).

““(D) UNION, TAFT-HARTLEY, AND ASSOCIATION
PLANS.—A MedicarePlus organization plan of-
fered by a MedicarePlus organization that is a
union sponsor, Taft-Hartley sponsor, or quali-
fied association sponsor, as defined in section
1859(a).

““(E) FEE-FOR-SERVICE PLANS.—Plans that re-
imburse hospitals, physicians, and other provid-
ers on the basis of a privately determined fee
schedule or other basis.

““(F) OTHER HEALTH CARE PLANS.—AnNy other
private plan for the delivery of health care items
and services that is not described in a previous
subparagraph.

‘“(3) MEDICAREPLUS ELIGIBLE INDIVIDUAL.—

““(A) IN GENERAL.—In this title, subject to sub-
paragraph (B), the term ‘MedicarePlus eligible
individual’ means an individual who is entitled
to benefits under part A and enrolled under part

““(B) SPECIAL RULE FOR END-STAGE RENAL DIS-
EASE.—Such term shall not include an individ-
ual medically determined to have end-stage
renal disease, except that an individual who de-
velops end-stage renal disease while enrolled in
a MedicarePlus plan may continue to be en-
rolled in that plan.

““(b) SPECIAL RULES.—

‘(1) RESIDENCE REQUIREMENT.—

““(A) IN GENERAL.—Except as the Secretary
may otherwise provide, an individual is eligible
to elect a MedicarePlus plan offered by a
MedicarePlus organization only if the organiza-
tion serves the geographic area in which the in-
dividual resides under the plan.

““(B) CONTINUATION OF ENROLLMENT PER-
MITTED.—Pursuant to rules specified by the Sec-
retary, the Secretary shall provide that an indi-
vidual may continue enrollment in a plan, not-
withstanding that the individual no longer re-
sides in the service area of the plan, so long as
the plan provides benefits for providers located
in the area in which the individual resides.

*“(2) AFFILIATION REQUIREMENTS FOR CERTAIN
PLANS.—

““(A) IN GENERAL.—Subject to subparagraph
(B), an individual is eligible to elect a
MedicarePlus plan offered by—

‘(i) a union sponsor only if (1) the individual
is a member of the sponsor and affiliated with
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the sponsor through an employment relationship
with any employer or is the spouse of such a
member, and (I1) the individual elected under
this section a MedicarePlus plan offered by the
sponsor during the first enrollment period in
which the individual was eligible to make such
election with respect to such sponsor;

‘(i) a Taft-Hartley sponsor only if (1) the in-
dividual is entitled to obtain benefits through
such plans under the terms of an applicable col-
lective bargaining agreement, and (1) the indi-
vidual elected under this section a MedicarePlus
plan offered by the sponsor during the first en-
rollment period in which the individual was eli-
gible to make such election with respect to such
sponsor; and

“(iii) a qualified association sponsor only if
the individual is a member of the association (or
is a spouse of such a member).

“(B) LIMITATION ON ENROLLMENT.—Subject to
subparagraph (C)—

““(i) a union sponsor may not enroll an indi-
vidual under this part unless the individual is
described in subparagraph (A)(i)(1),

“‘(ii) a Taft-Hartley sponsor may not enroll an
individual under this part unless the individual
is described in subparagraph (A)(ii)(1), and

““(iii) a qualified association sponsor may not
enroll an individual under this part unless the
individual is described in subparagraph (A)(iii).

“(C) LIMITATION ON TERMINATION OF COV-
ERAGE.—A qualified association sponsor offering
a MedicarePlus plan to an individual may not
terminate coverage of the individual on the
basis that the individual is no longer a member
of the association except pursuant to a change
of election during an open election period occur-
ring on or after the date of the termination of
membership.

““(8) SPECIAL RULES FOR UNION, TAFT-HART-
LEY, AND QUALIFIED ASSOCIATION SPONSORS.—

““(A) UNIONS.—Subject to subparagraph (D), a
union sponsor (as defined in section 1859(a)(5))
shall limit eligibility of enrollees under this part
for MedicarePlus plans it offers to individuals
who are members of the sponsor and affiliated
with the sponsor through an employment rela-
tionship with any employer or are the spouses of
such members.

““(B) TAFT-HARTLEY SPONSORS.—Subject to
subparagraph (D), a MedicarePlus organization
that is a Taft-Hartley sponsor (as defined in
section 1859(a)(4)) shall limit eligibility of enroll-
ees under this part for MedicarePlus plans it of-
fers to individuals who are entitled to obtain
benefits through such plans under the terms of
an applicable collective bargaining agreement.

““(C) QUALIFIED ASSOCIATION SPONSORS.—

“(i) IN GENERAL.—Subject to subparagraph
(D), a MedicarePlus organization that is a
qualified association sponsor (as defined in sec-
tion 1859(a)(3)) shall limit eligibility of individ-
uals under this part for plans it offers to indi-
viduals who are members of the association (or
who are spouses of such individuals).

“(ii) LIMITATION ON TERMINATION OF COV-
ERAGE.—Such a qualifying association sponsor
offering a MedicarePlus plan to an individual
may not terminate coverage of the individual on
the basis that the individual is no longer a mem-
ber of the association except pursuant to a
change of election during an open election pe-
riod occurring on or after the date of the termi-
nation of membership.

‘(D) LimITATION.—Rules of eligibility to carry
out the previous subparagraphs of this para-
graph shall not have the effect of denying eligi-
bility to individuals on the basis of health sta-
tus, claims experience, receipt of health care,
medical history, or lack of evidence of insurabil-
ity.

““(E) NO REELECTION AFTER DISENROLLMENT
FOR CERTAIN PLANS.—AnN individual is not eligi-
ble to elect a MedicarePlus plan offered by a
MedicarePlus organization that is a union spon-
sor or a Taft-Hartley sponsor if the individual
previously had elected a MedicarePlus plan of-
fered by the organization and had subsequently
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discontinued election of such a plan offered by
the organization.

‘“(4) SPECIAL RULE FOR CERTAIN INDIVIDUALS
COVERED UNDER FEHBP.—AnN individual who is
enrolled in a health benefit plan under chapter
89 of title 5, United States Code, is not eligible
to enroll in a high deductible plan until such
time as the Director of the Office of Manage-
ment and Budget certifies to the Secretary that
the Office of Personnel Management has adopt-
ed policies which will ensure that the enrollment
of such individuals in such plans will not result
in increased expenditures for the Federal Gov-
ernment for health benefit plans under such
chapter.

“‘(c) PROCESS FOR EXERCISING CHOICE.—

““(1) IN GENERAL.—The Secretary shall estab-
lish a process through which elections described
in subsection (a) are made and changed, includ-
ing the form and manner in which such elec-
tions are made and changed. Such elections
shall be made or changed only during coverage
election periods specified under subsection (e)
and shall become effective as provided in sub-
section (f).

““(2) EXPEDITED IMPLEMENTATION.—The Sec-
retary shall establish the process of electing cov-
erage under this section during the transition
period (as defined in subsection (e)(1)(B)) in
such an expedited manner as will permit such
an election for MedicarePlus plans in an area as
soon as such plans become available in that
area.

““(3) COORDINATION THROUGH MEDICAREPLUS
ORGANIZATIONS.—

““(A) ENROLLMENT.—Such process shall permit
an individual who wishes to elect a
MedicarePlus plan offered by a MedicarePlus
organization to make such election through the
filing of an appropriate election form with the
organization.

“(B) DISENROLLMENT.—Such process shall
permit an individual, who has elected a
MedicarePlus plan offered by a MedicarePlus
organization and who wishes to terminate such
election, to terminate such election through the
filing of an appropriate election form with the
organization.

““(4) DEFAULT.—

“(A) INITIAL ELECTION.—

““(i) IN GENERAL.—Subject to clause (ii), an in-
dividual who fails to make an election during
an initial election period under subsection (e)(1)
is deemed to have chosen the Medicare fee-for-
service program option.

*“(ii) SEAMLESS CONTINUATION OF COVERAGE.—
The Secretary shall establish procedures under
which individuals who are enrolled with a
MedicarePlus organization at the time of the
initial election period and who fail to elect to re-
ceive coverage other than through the organiza-
tion are deemed to have elected the
MedicarePlus plan offered by the organization
(or, if the organization offers more than one
such plan, the MedicarePlus plan offered by the
organization with the lowest net monthly pre-
mium).

““(B) CONTINUING PERIODS.—AnN individual
who has made (or is deemed to have made) an
election under this section is considered to have
continued to make such election until such time
as—

‘(i) the individual changes the election under
this section, or

“(ii) a MedicarePlus plan is discontinued, if
the individual had elected such plan at the time
of the discontinuation.

““(d) PROVIDING INFORMATION TO PROMOTE
INFORMED CHOICE.—

““(1) IN GENERAL.—The Secretary shall provide
for activities under this subsection to broadly
disseminate information to medicare bene-
ficiaries (and prospective medicare beneficiaries)
on the coverage options provided under this sec-
tion in order to promote an active, informed se-
lection among such options.

““(2) PROVISION OF NOTICE.—

““(A) OPEN SEASON NOTIFICATION.—ALt least 15
days before the beginning of each annual, co-
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ordinated election period, the Secretary shall
mail to each MedicarePlus eligible individual re-
siding in an area the following:

‘(i) GENERAL ELECTION INFORMATION AND IN-
FORMATION ABOUT MEDICARE FEE-FOR-SERVICE
PROGRAM.—The general information regarding
election, benefits coverage, and procedures de-
scribed in paragraph (3).

““(ii) LIST OF PLANS AND COMPARISON OF PLAN
OPTIONS.—A list identifying the MedicarePlus
plans that are (or will be) available to residents
of the area (and their service areas) and infor-
mation, described in paragraph (4) and in com-
parative form, concerning such plans.

““(iii) MEDICAREPLUS MONTHLY CAPITATION
RATE.—The amount of the monthly
MedicarePlus capitation rate for the area.

““(iv) ADDITIONAL INFORMATION.—AnNy other
information that the Secretary determines will
assist the individual in making the election
under this section.

The mailing of such information shall be coordi-
nated with the mailing of any annual notice
under section 1804.

““(B) NOTIFICATION TO NEWLY MEDICAREPLUS
ELIGIBLE INDIVIDUALS.—To the extent prac-
ticable, the Secretary shall, not later than 2
months before the beginning of the initial
MedicarePlus enrollment period for an individ-
ual described in subsection (e)(1)(A), mail to the
individual the information described in subpara-
graph (A).

““(C) ForM.—The information disseminated
under this paragraph shall be written and
formatted in the most easily understandable
manner possible.

‘“(D) PERIODIC UPDATING.—The information
described in subparagraph (A) shall be updated
on at least an annual basis to reflect changes in
the availability of MedicarePlus plans and the
benefits and monthly premiums (and net month-
ly premiums) for such plans.

‘() GENERAL ELECTION INFORMATION AND IN-
FORMATION ABOUT MEDICARE FEE-FOR-SERVICE
PROGRAM.—General information under this
paragraph, with respect to coverage under this
part during a year, shall include the following:

““(A) BENEFITS.—A general description of the
benefits covered (and not covered) under the
medicare fee-for-service program under parts A
and B, including—

““(i) covered items and services, and

““(ii) beneficiary cost sharing, such as
deductibles, coinsurance, and copayment
amounts, and the beneficiary liability for bal-
ance billing.

““(B) PART B PREMIUM.—The part B premium
rates that will be charged for part B coverage.

““(C) ELECTION PROCEDURES.—Information
and instructions on how to exercise election op-
tions under this section.

‘“(D) PROCEDURAL RIGHTS.—The general de-
scription of procedural rights (including griev-
ance procedures) of beneficiaries under the med-
icare  fee-for-service program and the
MedicarePlus program.

“(E) RIGHT OF ORGANIZATION TO TERMINATE
CONTRACT.—The right of each MedicarePlus or-
ganization by law to terminate or refuse to
renew its contract and the effect the termination
or nonrenewal of its contract may have on indi-
viduals enrolled with the MedicarePlus plan
under this part.

““(F) USE OF 911 EMERGENCY NUMBER.—A state-
ment that the use of the 911 emergency tele-
phone number is appropriate in emergency situ-
ations and an explanation of what constitutes
an emergency situation.

‘“(4) INFORMATION COMPARING PLAN OP-
TIONS.—Information under this paragraph, with
respect to a MedicarePlus plan for a year, shall
include the following:

““(A) BENEFITS.—The benefits covered under
the plan, including covered items and services
beyond those provided under the medicare fee-
for-service program, any reductions in bene-
ficiary cost sharing, and any maximum limita-
tions on out-of-pocket losses.
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“(B) PREMIUMS.—The monthly premium (and
net monthly premium, including any rebate) for
the plan.

“(C) QUALITY.—(i) To the extent available,
quality indicators for the benefits under the
plan (in comparison with quality indicators
under the Medicare fee-for-service program
under parts A and B in the area involved), in-
cluding—

“(1) disenrollment rates for medicare enrollees
electing to receive benefits through the plan for
the previous 2 years (excluding disenrollment
due to death or moving outside the plan’s serv-
ice area),

“(I1) information on medicare enrollee satis-
faction and health outcomes, and

“(111) whether the plan is out of compliance
with any requirements of this part (as deter-
mined by the Secretary).

““(D) SUPPLEMENTAL COVERAGE OPTIONS.—
Whether the organization offering the plan of-
fers optional supplemental coverage.

““(5) MAINTAINING A TOLL-FREE NUMBER.—The
Secretary shall maintain a toll-free number for
inquiries regarding MedicarePlus options and
the operation of part C in all areas in which
MedicarePlus plans are offered.

““(6) USE OF NONFEDERAL ENTITIES.—The Sec-
retary shall, to the maximum extent feasible,
enter into contracts with appropriate non-Fed-
eral entities to carry out activities under this
subsection.

“(1) PROVISION OF INFORMATION.—A
MedicarePlus organization shall provide the
Secretary with such information on the organi-
zation and each MedicarePlus plan it offers as
may be required for the preparation of the infor-
mation referred to in paragraph (2)(A).

“‘(e) COVERAGE ELECTION PERIODS.—

‘(1) INITIAL CHOICE UPON ELIGIBILITY TO
MAKE ELECTION.—

“(A) IN GENERAL.—IN the case of an individ-
ual who first becomes entitled to benefits under
part A and enrolled under part B after the be-
ginning of the transition period (as defined in
subparagraph (B)), the individual shall make
the election under this section during a period
(of a duration and beginning at a time specified
by the Secretary) at the first time the individual
both is entitled to benefits under part A and en-
rolled under part B. Such period shall be speci-
fied in a manner so that, in the case of an indi-
vidual who elects a MedicarePlus plan during
the period, coverage under the plan becomes ef-
fective as of the first date on which the individ-
ual may receive such coverage.

“(B) TRANSITION PERIOD DEFINED.—In this
subsection, the term ‘transition period’ means,
with respect to an individual in an area, the pe-
riod beginning on the first day of the first
month in which a MedicarePlus plan is first
made available to individuals in the area and
ending with the month preceding the beginning
of the first annual, coordinated election period
under paragraph (3).

““(2) DURING TRANSITION PERIOD.—Subject to
paragraph (6)—
